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THE OLDEN DAZE 


Yes, times have changed in the insurance 
business—and for the better. 

Just think for a moment of the old-time 
agent Too Ireq ently he was launched in 
the business with little or no training, his only 
pre paration be ing the injunction to “get out 
and sell.”” Too often his equipme nt consisted 
solely of a sketchy manual, perforated with 
inadequac ies al d riddled WV ith exc lusions. He 
got little cooperation from his company. And 
with this meager assistance, he set out 
resolutely to face a wary worl 1, half of it 
totally ignorant of the purposes and principles 
of insurance and the other half downright 
suspicious. Under these cl cumstances, the 
achievements of the old-time agent are truly 
re markable. 


Compare his Jot with the position of the 


modern Travelers agent With thorough 


training, either through formal courses of 
home study or in a home office school, he 
starts out with a complete program of pro- 
tection designed to suit the individual require- 
ments of his clientele. His company gives him 
concrete assistance by placing at his dispe sal 
competent field workers, inspectors, engineers 
and other specialists. Furthermore, his com- 
pany provides valuable, though intangible, 


aid by means of national advertising, yubli ity 


| 
and other promotional activity. Tl S he is 
dealing with a public that is insurance- 
conscious, receptive to his propositions, con- 
fident of his ability and of the integ: ity 
company he represents. 

So here’s to the dear, dead day 


be vond recall. 


THE TRAVELERS 


The Travelers Insurance Company 
The Travelers Indemnity Company 
The Travelers Fire Insurance Company 
The Charter Oak Fire Insurance Company 


Hartford, Connecticut 


Courses for those who will specialize in Life and Accident Courses for those who will specialize in Casualty Lines 
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Have you 


stepped up . The business man sits at his desk and pours words into a dictat- 

YOUR pace. ing machine, picks up his phone to talk to a salesman clear across 
the country, cables an order abroad, orders a shipment rushed to 
a customer by plane—that is the picture of modern business. 
Speed! Action! 

And the corporation lawyer has had to keep up. No place, no 
time in the modern scheme for old-fashioned methods—for 
drawn-out sieges of correspondence with various state corpora- 
tion departments, for delays and misunderstandings due to lack 
of personal contact in outside states, for protracted searches for 
some item of official information or data—no, the lawyer has had 
to step up his pace also. And helping him to do it is the job of 
The Corporation Trust Company, C T Corporation System and 
associated companies. 

The lawyer waves his hand and ... flash! At his service is a 
system which in effect gives him a personal representative in every 
state of the U. S. and every province of Canada ... to bring him 
official information, to execute his instructions, to watch over the 
corporate status of his clients with the same modern efficiency 
and speed as the business man gets from HIS modern services. 
To the modern practice of corporation law, C T is telephone, 
radio, airplane rolled into one. 
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° this year. It was explained that the 
~ 7 . 
if) ) ington éttes comunittee desires to develop sugges 
& . . ° 
tions concerning devices which may ap 
: propriately be used in varying circum 
i . . et: "ec »< re ace ’ . venc S 
Judicial Appointments wuhin University. and a | stances to the advantage of the agenci« 
awver-investigat ay ore ind of those who are to be guided by 
s - ‘tness of time for the study the regulations. The probability wa 
ia ited staff. it was decided to Suggested that the holding of a public 
' t nly to those ag ; hearing might not be the only, and 
tecting persons outside tl sometimes may not be the best, method 
: ne 6 ¢] A nment, either by adjudication or o1 enabling interested parties to express 
ge ing, these being the age their views. 
; ng rise to the greatest amount It was stated that, in the rule-making 
ae ee Q tion and discussion regarding process, there ought to be encouraged 
a: oe ' tive law.” the utilization of methods whereby 
igencies may obtain information, opin 
United St . - fee 
‘ Scope of Study ons, and criticisms from those who 
, itati excludes agencies e1 may be affected by their rules As 
oi WT ies ( n the managerial work of the illustrating how an _ administrator 
hey on” ernment (e. g., Civil Service | problems *may vary with the subject 
| i i ) _ ‘ # - ° 
Cheand i n, Bureau of the Budget), those matter, the number of persons affected 
j AUS sWalu ‘ ” ae ; 
} writ tit P proprietary activities and the types of interests involved 
. steme SORE ere lennessee Valley Authority), there was mentioned the need of mak 
| to t which are confined to lend- jing regulations governing internal pro 
rd has just public works programs (e. g., cedure in such diversified functions as 
esentat Finance Corporatior specifying minimum stock market mat 
Statee Einssaino wthori Red , ; ; . 
new tates Housing Authorit '- gin requirements, formulating rules for 
\ 1 4 . . 11 41 ° e . 
( , sency), as we S s¢ the construction of oil tankers, and 
] } og ° ° 
t essentially of a service cha prescribing bookkeeping methods of 
, Pure: rr & 1 rd 
f the ] e. g., Bureau of Standards telegraph and telephone companies 
tenet leis on ' eas ae e studies involved interviews witl oi aie I ae 
al judg Sictete and eenfiesees of the cocceel Tax Domicile in District of 
PiteanS a ; 1 4 ind empio} t a : > 
; ith members of the public Columbia— When? 
rey ; ted and with attorneys who have The very interesting question, of 
19 ' nted clients before the agencies. when a Government employee is domi 
ttr 1ers < my > on enensé ’ er wwATS ¢ . . ’ : 
A orney General Committee on ttee's staff, as observers, at- ciled in the District of Columbia so 
re Irnce na | } ; , an oT . mini 
Administrative Procedure | hearings and other adminis- as to be subject to the lately repealed 
Ty? . mo ‘ Ye T 1h . ° 
( itt ( pi igs; an camined tax on intangible personalty, was de 
P ceedings: and examined the tangibl It) 1 
: : Ine tn dienes Ghee eeniiads weal i : 
at the requ resident over the methods used in cided recently by the United State 
evelt, by ther ttor General posing of the business in hand by (Court of Appeals for the District of 
Mage ; PI 
; Sie ae erg ‘ everal organizations. The te ntative Columbia, in Sweeney v. District of 
ae ane rts were given to the officers of (Columbia. opinion by Justice Rutledg: 
edure of federal ere well | ffected agencies for consideration  [¢, importance seems to be more than 
nded and ‘t provement ent, an lereal n O01 icademic since our new District income 
led and and thereaft ich len ur t District it 
ra met with Ghee € ~mmmittes {re . — 
nv are found The cor S with the full con t tax law applies to those domiciled in 
( of the re S . . 
e re ort n of the report the District. 
A ttorne ; 1 : : “he petiti ow an attorney in 
ttorn Consulting Persons Affected The petitioner, now an atto 
ted and redu t ng its studi te ; the Department of Justice, had been 
dain it ton 08 he committee had hoped that during actually living in Washington most of 
| t were the sul ts inquirie nth of June, 1940, it would be the time since 1918, although he always 
re were twenty-t ther agencic to hold a series of public hearings had declared his intention to return, 
which i+ } 1 ‘ nrocnect I yperation with variou bar ind mn the expiration of his public service 
{ ’ ; tes 1: 8 “Eee ther legal associations, with full op here, to Boston, where he had lived 
eso! im. D rtunity for expressions of opinions on from his birth in 1891 until 1918. In the 
1irman. emp! { { lirect procedural problems, looking toward latter year his home was with hi 
J Valter Gellhor1 facultv of Law final report to be made in the autumn mother there in a rented apartment. It 
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ISTITUTION TODAY 


st Session of Supreme Court Suggests Thoughts 








Constitutiot s and Developments—Growth and Changing Emphasis—Origin of an 
dependent | tal the Constitution—Judicial Restraint on Other Governmental 
\gencies—Strong | tral Government Necessary in Early Years, But Need Now Is for 
tio War of the States—Democracy and Government 
Hon. Harron W. SUMNERS 
WA cession William and Mary in 1701 it was provide 
pla ( ed that judges “shall hold office as long as thev behave 
Sie ( themselves well.” This p ision originated out of the 
preme ( e | e necessity to correct a definite, well-recognized mal 
u . T ( idjustment of the machinery of government But 
Iipre e ( ( did not « piet« ( irrection | ite va 
oo e int covered " e tenure of udges terminated wit 
ne re o he de se ¢ I Ki Oo ~ v he (,eorg¢ ITI car 
e ch « » the some 59 years afterward, in 1760, t 
ae j ( correct dition was provided, as one of the 
. n rst, 1 not the first, a s reign, that judges shoul 
ot Cru hold office as long as the lye ed the selves 
noe ve ( notwithstan ng the demise of the King 
( - er ( ( \s madi iting the tre! l of constitutional dey lopment 
el y A Si on tl de « he Atlantic, moving power away fre 
her 24 . 5 not cent ition in the King, later on in the reign 
; : led b King George it became an axiom of the British C 
\ muinate titution that in the event of a disagreement betwee 
( { ronna he Parlia ent and thi King in appeal taken to th 
Cushing. « \ Marvland people through the medium of an election should be 
Wils a Pr. ia, to be ide by the stry and not by the King. This was 
RE Ae uf erve and consummate e or six years after the adoption o 
lames | ted our Federal ( S nol Internally they were dece1 
ar hree cd tralizin | ( ng been a nation Internally 
; entc is al we were v we | d not vet become a natior 
lepel ¢ 1 ( idiciarv In orde { ( ¢ vhole picture of those time it 
id bee Federal vell t ind that there were then appfoxi 
(C onstit ( ) o 1 thei hate ] " mat peopl in the ¢ oloni S as 1n | neg 
fice during ¢ les that land, numbers 8,000,000 people in England 
Shall ( i ind 4,000,000 his side of the Atlantic 
post ; Constitution Developing on Both Sides of the 
Atlantic 
Origin of Independence of Judiciary ie 
During the period of colonization, while we 
L hi ‘da, bargaining with the British Crown, it to induce us 
te n, how emigrate eric ind we for sufficient privilege 
er — nd libertie luce us to emigrate, and were writing 
rovisio! ‘ udiciary the result neg tio1 into the terms of the roya 
ST) ten Cot charte1 t ( mies, things equally as important 
titutional s necessity honri ect! nm our own constitutional structurs 
Ip pt — 1 the e ( ir Supreme Court in our structure o 
i long pe t vere tft i place on the other side ou 
government I ¢ ieee iti was being shaped at the same time 
t y Wi es | \tlantic \s we have seen, tl 
M p oe Db ‘ ( yf the Court which we inaugurated 150 
faint and | ‘ t was fixed in our Constitution by our ances 
Engl \ct of Settlement 
luring i di provision of the Constitution, estal 
lirect . b] idependence of the judiciary, was being 
meemne page ind accepted by William and Mary, ther: 
: - om o esented to them the Bill of Rights, whicl 
. Cor te It contained the following provisiot 
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which were later incorporated int ir written con onventions, and in addition to that it 1s supported 





stitutional structure the fact that it has stood the test of the ages 
. a e ot 
That levying money for t e of the cr It is not something that just came trom the creative rl 
ee eee ; tet ' , ni 
by pretense or pr + + + fF nar! y r enius ot ) ¢ er Ithoug! } ' 7 
-- . sr : g1V 
for longer time « t the ! elped 
shall be granted, is illeg t The 1 lat l na oy 
subjects to petition the king nd l ymmitments and snd dominant in the social and govern tal relatiot g u: 
prosecutions for such petitioning hat the mn had i ' + in the nl € ¢ 
2 4 ‘ ¢ ¢ ITi¢ , nad LIV l mn roo i ul } { 
raising or keeping tanding army thin t kingd , A ' aa a e ( 
: rs as far back a \ristotle. Perhaps met i é 
in time of peace 1 . ‘ ; Ob 
, << aoatmet fax P ee le that conviction as tar back as men Nave é 
ment, 18 against law es mber ot - : : 2 a < Ou! 
parliament ourht to be fre T + +} freedor f cneect rectly and thought early and an ilyti ' , I ) 
: } = ee € oO 
and debates or pt ae a ‘ ie anak 2 tinguished betwee! imma lex, whi 
; ‘ . i 1.71 1 - ‘ ex 
be impeached or questiot , t place out of ng to his philosophy always before g 
parliament. That excessive bail ought not to be re vritten law, and / cripta, written lav I d 
quired, nor exc we fir +1 . ruel nd y which were t be regarded c WeTE 156 
unusual punishments inflicted. That juror ught to be ntrarv to the lav £ mature le, 
t = ( ary to the iws OT nature 
, smnanelled nd reture ] 9 astescl ¢ ‘ ; 4 tT 
duly empan a’ In the Middle Ages such great jurist _ 
upon men in tt ‘ + ¢ f eet , Sy Ss C, a Son asreed mF 4 , c d 
ah 1 ' ' LiiS ‘ rat > y } 
holders That all grant DI ! for ; beri i age =e! : all 
feitures of parti 1 ] wel ur I el i ( is 
+} | ar ee ers, 
I gal ai V ogy hee aa tio! 
and for the eee SS , rom w e’s understanding 
am alt tie taws east , ar mage yy ee : lerived. at eld further that a st nost 
And thev do clair wif rere es ntrarv to natural justice was if f ( clo} 
ingular the pren ° if os te eae eal a i sil ( in @) 
libertie r ¢ ( rree¢ 6 I 
oe ' ’ > te tle 
f +h ® rambtbacts é si pows 
Origin of the Co ul a ae a ne | 
ron olati e supreme¢ iv I 
If I could do onl ne thing , not oo so { ome of our Amer it 
h: ‘e it wnderct 7. | : ‘ ‘ ‘ 1 ‘ 1° 4 > Ai ! i Ao 
nave IT indaersto r ‘ s have , \ sav t t the ( : ec prec 


men who met in the Constitutional ( ntion at Phil the Supreme ’ “oe eae +] basic 








¢ { ei S ~ 

delphia were great men, t 1 not te the Cor mmentators on the Britsh Constitut itu 
stitution of this Government t to empl t the Brit a Te Sa meaner thy ; well, 
that. The Constitutior nt | higher ee 6D aiths 
wuthoritv thar thie Larc\e : nnort if 4 P a 
came from a source hig f at 
convention Vitality of Constitutions che 

Your Constituti n the ve There power to prevent the B Haw 
nature of things be ( enacting cont eB ak 
It is perfectly « lent ' ; ft la e Rritish nen 
Almighty God intended tl met ae eS ace. % ne satios le is trom nte! 
want vou to thinl bout God Al y prevent an ignorant or venal supret Tt Ce 
mighty’s economy He d ittey to protect hu uld come to be such a court. frot be il 
man beings against Pre +3, T ‘ Ly . - 7 O falsely app! ne the provisic mul 
difficulties The difficultic vhi xperience it but the constitution would rema 1 ved A ach 
operating a syst ( tute a pat ( t el ve oO await } UDI car} 
of the gymnastic paraphernalia provided by God Al powers which had been abused and t ts — 
mighty for the development of peopl The develop 1 been betrayed should pass to fitt ind 
ment of people is the central object f Nature On both sides of the Atlantic, but eff thie 

The love for libert ai a. side. due t s longer histor. bri 
ispiration ft he free : . a" pl with the eco} , ore dict 
that we n erel libertv but 9 anni s when the peopl Ne 
in order that we first may struggle t ree and gait time been negligent, have ar used ics 
strength by the struggle: s nd, tl may discharge ued their constitution and r¢ l ne 
the duties incident to freedot n strength by t as the supreme law of the land ow 
their discharge. That the plan v 1 Almighty One of these instances was the reest - 
has intended. That i ur plat lt isceptible of ndependence of the judiciary to wl run 
proof. It could be pr n before n eartl and while they were doing that they a nt ying 
Therein lies the securit f our Constitution and the documentary statement certain of tl ae Cor 
certainty that it cannot successfully | tacked by those rights, which they had long claimed 1 part thet LO 


whom we call the “reds” if we but understand it and nstitution. but which by the power 
do not forget that ‘aternal lay +h, nrice of the construction f the judi : vy wi ‘ VV i 
liberty.” trolled. had been denied to the Englis nl R ih 


Its provisions did no! from the speculations of _ these rights still lived at 





political philosophers or tl Se es € conven When we came t rite our Federal ¢ ash oe ret 


tions. They originated out of necessity and they were rought forward into th ritten er! 
tried by experience amon people peculiarly gifted the provision with regard to the judi tn 
with the genius for self-government | re we ever awe referred but t Bill of Rights a ( A ve 
came to the responsibilit . writing - State and + horrow that Bill of Rights from t ' col 


Federal Constitutions Therefore ir Constitution has titution or the provision with referet the 4 i ie 


supporting it human authority. the en who met in f the judges ft the British Constitut . , ) 
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Supreme Court Origin 


The Supreme Court was not the first to function as 
such a court in this country. Prior to the adoption ot 
Articles of Confederation, the Continental Con 
gress made of itself a semivoluntary Supreme Court in 
certain matters of the then inchoate and embryonic 
Federal From their membership they 
created what they first called a committee, and later on 
they called it a court to which it was directed that ap 
from proceedings with reference to 


the 
Government 


peals should lie 
[hese vessels were being claimed as 
prizes of All sorts of conflicting interests and 
claims were growing out of these transactions. In some 
the of foreign nations and foreign 
nations themselves were involved. During the siege o 
Boston, Washington was compelled to give much tim 
to the adjustment of these controversies. He wrote a 
letter to the Continental Congress asking that something 
be done about it. In response, Congress requested that 
the colonies erect where they did not already 
exist, to try issues arising out of such captures, and to 

jur all cases, and that all appeals be to 
ie Congress. Not was this class of cases ap 
pealed to, and adjudicated by the tribunal created out 
nnel of the Continental Congress, but a 
vetween Pennsylvania and Connecticut 
line was adjudicated. \ 
| 


captured vessels 
War. 


instances citizens 


courts, 


allow 


i@s in 


only 


the pers 
ious dispute | 


t} 


their boundary great 


was learned by those experiences and 
later it became fixed in the Federal Constitution that 
there should be a Supreme Court of the United States 
ind that 
of cases adjudicated by this voluntary Federal tribunal 

Controversies, conditions, and the helpful services ot 
a tribunal authorized to adjudicate such controversies, 
and the need for a governmental agency strong enoug]! 
judgments of such a tribunal, helped 
1ecessity of a “more perfect union,” wit! 


practical lesson 


its judges should have jurisdiction of the class 


enforce the 


the 1 


to 
to impress 
lothed W 


a court « 


ith such judicial powers as were late: 
ourt by the Constitution 


given to the Supreme 


Supreme Court Decides Constitutional Limitations 


While the independence of the judiciary had already 
» be determined in this 
country whether the Supreme Court of the United 
void an act of any Fed 


haar Isclh ] +4 » . 1 ¢ 
een estadusned, it remamed tl 


States has power to declare 


I 
eral agency or of a State which it deemed to be in viola 
tion of the Federal Constitution 
Che great controversy with reference to the Suprem: 
Court, which arose out of the decisions of Marbury 7 
Vadison (2 LL. Ed. 60, 1803), of McCulloch v. Mary 
nd (4 L. Ed. 579, 1819), and Dartmouth College v 


+L. Ed 


issue whetl 


629, 1819), and so forth, brought 
the Supreme Court had au 


i "( A! du a? d 


definitely to 


thority to declare an act of Congress or an act of a 
State unconstitutional 
1] ] +1 | — 2 } 
We are all familiar with these great, far-reaching 


allenged the authority of the 


Ggecisiol if 1erson Cl 


Supreme Court lare an act of Congress or an ac 


of a State unconstitutional, contending, in substance 
that the other two departments of the Federal Govern 
ment and the States are each charged with a responsi 
bility to the people of acting within their respective con 
stitutional limitations; that our constitutional system 
provides an adequate remedy and practical machinery 
for its enforcement—popular elections. He felt that to 


give to the Supreme Court the power to declare the 
agencies of the Federal Government and of the 
States void, and also be the sole judge of its own 
nal power was so incompatible with the na- 
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constituti 
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\We do not have time to examine the details of tha 
levelopment s sufficient for us to note at this tim 
hat we have « ne to be a nation We were overlong 
in arriving at « nationalization, due primarily to thi 
ict that the beginning the institution of slavery as 

foreign subst vas left in the Constitution lying 
between the two great sections, North and South, and 
soon there w added to it the policy of the protective 
tariff The States of the two sections had long beet 
nited 

acl the great sections, when in control of the 
Federal organization, used that organization to pro 

ote and protect its interests with regard to these two 

sues. Lying side by side, these two issues were too 
ick for the fibers of union to penetrate As a result 


ler the creasing strain, in 1861, we broke at this 
oint of weakness. The Southern States which there 
tofore had denounced the doctrine of secession whicl 
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Governmental Progress in a Democracy 


We have been a nat ._ probably since the Spar 
American War. certainly since the World War. W1 
people perating ou ort of government, have 
reached that stage in their national development, it i 
historically established fac t, and one with which reasol 
is no difficulty in agreeing. that from that time for 
vard all progress in such a eovernment must be 1 
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LEGAL SERVICE FOR LOW INCOME GROUPS 
IN SWEDEN" 














iukee Figt zed for Comparison with Stockholm—Swedish City Handles Much 
e Business, ves People of Small Means as Well as the Poor—Legal Aid Calls for 
xpat Public Needs More Pressing Than Ever—Conclusions 
i 
By Lioyp K. GARRISON 
nsin: M: er of President Roosevelt's Commission on Indus 
n and Sweden, 1928 
i 
d & : ippea Che nature the action taken was as follows 
I . ) were gation 
; ne in Suits in which acti taken Vilwaukec” Stockholm 
a eile Suits actually tried to a conclusion 16 1,06 
‘ oe Wncials Suits settled after suit commenced 50 1,041 
5 ‘ nal Suits pendin other action taken 97 147 
i e pre otal mbet ; , 193 
ESR Lispose i sole advice Penge: 1,060 
— Miscellaneou (investigation, nego 
jail, the tiations, preparation of papers, et 1,273 7,19% 
e burea 
were referré s of courts Totals 2,526 15,122 
ether crimin not appea! nd 54 by Stockholm Institute Handled Much More Business 
r city official the elected City Attorney [his table shows that in comparison with Milwaukee, 
| y 36 wert vyers. lS cameftrom the Stockholm Institute 
law | handled about 6 times as many matters. 


Cr i€Ydi al ~ ] 
iry and State epartment o tried about 21 times as many law-suits. 


settled about 20 times as many law-suits. 


I A 
) ‘ 19 . ert ry Cy L-} len sit were ] > ] 1 
f iz rover! ne stockholm suitS were not only numerous Dull 
ital agencies 1 the nistration aried in content, as the following shows: 
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] l 
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al l , rea Dy a 1,410 (P.1,276; D.134) 
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¢ é ( Stat o! r4 
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2 rr 1 in j way < kL separat I a 
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ire o! childaret (outside Oo 
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vv é 0 (P 70: D ri 
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| e] » § 
é } t 
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iDe V VE | a] } , 
I l il g 
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~ ~ ; ‘i i¢€ ‘ 
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y } emp 
A ‘ } p F c rs 4 
bureau . 
S $3. Including 12 litigation matters referred to the bureau's 
: art-time attorney ut excluding 56 cases refused at first 
“= nterview (client able or advised to engage private attorney ) 
27 divorce cases similarly refused because a divorce was 
mmunity chest t recommended by the appropriate social agency These 
exclusions are necessary to make the figures comparable witl 
J «kholn In the case of both Milwaukee and Sweden, the 
1} I ‘ 1 « matt ed” is somewhat larger than the total 
' AOE matt nce the former include cases from the 
‘ : 1S veal rked on during the ct t vear 
c > 1oOu yea were rh I auring l curren vea 
+ () the \f ‘ ee ASe< 7 consisted of matte 
. the Industrial Commission (only 2 of which went t 
ring nsisted of the filing of liens 
t { do not understand the role of the Institute assistin 
tiff al proceedings 
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Plaintiffs and Defendants 
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kee, but it is interesting 
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Small Claims Courts Not Found in Sweden 
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of poor litigants in communities which do not have a 
sufficient volume of small cases to justify the creation 
of special courts; and even where these courts exist, 
hey are not a complete answer, partly because thei 
jurisdiction is determined by the type and smallness of 
the claim rather than by the financial situation of the 
litigant, and partly because they do not meet the need 
of providing adequate legal representation. Moreover, 
all the same obstacles of costs and other expenses stand 
in the way of appeals in cases where appeals are fully 
warranted 

The 1925 draft bill of the Committee on Legal Aid 
Work represented a fundamental approach to the whol 
problem. Without that kind of an approach we shall 


make hit littl progress 


Legal Aid 


; 1s to the expansion of legal aid work 


Relieving poor suitors of the expense of litigation 
The other part 


only one part of the job to be done 
: who need it with ade 


ot the iob is to pr vide those 


juate representation both in and out of court. How 
far our legal aid bureaus fall short of this goal is appar 
ent to everyone familiar with their work; and this 
may be said without in any way belittling their impor 
tance or detracting from the unselfish and increasing] 
labors®* of the many members of the bar who 
have helped and are helping in the work. The real 
question is whether private charity and volunteer effort 
will ever suffice to do the task which really needs to 
be done if justice is to be brought everywhere withi 


ictive 


Swedish Institutes Haye Succeeded 

The Public Institutes for Legal Assistance in Swe 
den have substantially accomplished this task. They 
are based upon two principles which will not be a 
readily accepted here as they have been in Sweden 
The first is that the responsibilitv of providing the 
needy with legal service is a responsibility of govern 
A considerable part of our bar will instinctively) 
resist that conclusion. But here again, be it noted, as 
in the case of waiving the costs of trial and assigning 
counsel, we have already admitted the principle through 
the creation here and there of municipal legal aid bu 
reaus. Whether undertakings of this sort should bh 
multiplied and expanded seems to me to involve purely 
practical and not theoretical questions. How have the 
municipal bureaus actually worked as compared with 
those supported bv charity? Are they rendering a 
hroader service or not? Are there political difficulties 
in administration. and if so, are there ways of avoiding 
these difficulties? If continuity of municipal support 
is not always assured, might not state grants-in-aid as 
And might not some 

state be beneficial 
would if 


ment 


in Sweden be worth trying? 
supervision by the 

Would the expense be a serious factor or 
prove to be altogether trivial, as in Sweden, in com 
parison with the benefits rendered (less than $50,000 
a year in Stockholm from the state and municipalit. 
combined—less than ten cents per person per year it 
the area served) ? 

I repeat that these are practical questions whicl 


need 


measure of 


to be faced and seriously studied. Are we to say 
52. There has been a substantial increase in the number of 
ir association legal aid committees: see the latest report of 
the A.B.A. Committee on Legal Aid Work, supra, note 8, 
passim. 
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and a legislative council elected by the towns and villages 
The Sweden Year Book, 1938, pp. 18, 19. 
20. Information furnished by the American Consulate. 
21. Statistics from The Sweden Year Book, 1938, p. 71 
22. Op. cit. supra note 7, p. 101. 
23. Ibid., p. 136; op. cit. supra, note 8, pp. 17-19. 
24. 63 A.B.A. Rep. 277. 
5. Op. cit. supra note 7, p. 124. 
6. Op. cit. supra note 1, p. 249. 
7. Stockholm figures from note 21, supra; Milwaukee, U. S 
census. 
28. From the 
29. Op. cit 


to v9 


American Consulate 
supra, note 21, pp. 301-304. 

30. Cf. the statistics for 1938 in op. cit. note 8, pp; 17-19, 

d for 1937 in 63 A.B.A. Rep. 280. 

31, Op. cit. supra, note 7, p. 103. 

32. Op. cit. supra, note 1, p. 246. 

33. Stockholm handled 13,733 new cases in 1936, 13,548 in 
1937; Milwaukee 2,430 in the year ending Sept. 30, 1936, and 
2,691 in the subsequent year. 

1. From one to three additional lawyers are temporarily 
employed if the work (American consulate). 

) obtained by American consulate. 

16. The Stockholm report states: “With regard to the book 
keeping, it must be noted that each case which was funda 
mentally distinct has been given its own entry and number 
If the same person has requested aid from the Bureau in cases 
that are truly distinct, these have been given separate numbers 
If several persons are concerned in the same case, the various 
persons have been entered under the same number. Repeated 
inquiries relating to the same case have, of course, not been 
treated as new cases, but have been noted under the earlier 
number, even if the case was originally listed as a mere cor 

sultation.” TI Milwaukee Bureau uses substantially the same 
netl od 


necessitates 


Information 


37. Kroner have been translated into dollars at the rate of 
24 cents, the prevailing exchange in 1937. 

38. Information received from the Society. 

9. This grant, plus the next item, equalled the cost of 
yostage and telephones plus about one-third of the salaries 

40. Some 300 additional criminal were handled by 
“private lawyers engaged by the Institute” who were, however, 
apparently compensated entirely by the clients. I do not clearly 
understand the role of the Institute in criminal cases. As w 
be seen, however, these cases constitute only about 7% of the 
Institute’s litigation 

41. Milwaukee receives no revenue from commissions ; 


cases 


st MK k 


holm received commissions in only 230 out of 15,122 matters 
handled during the year. 


rISING LAW INSTITUTE REPORTS 


PROGRESS 


PRA 


URING 1939 the Practising Law Institute of 
New York City conducted a spring and fall se 
mester, as well as a summer session of its courses 
for lawvers in the city, with a total enrollment of 1,101 
the bar, (as compared with 816 in 1938) 
During 1939 the Institute conducted 1,108 hours of 
lectures, (as against 749 hours in the previous year ) 
The Institute conducted nineteen different courses, an 
a total of thirty-seven classes. Each course consiste 
of ten or more sessions of two hours each. During 
the year there was a total of 98 lecturers at the courses 
in New York City, of whom 54 were practicing attor 
nevs, 14 were lawyers active in government service, 2 
were law school teachers. Twenty-eight non-lawyers 
5 were accountants, 4 physicians, 5 
14 experts in other non-legal fields. 


members of 


| 
1 
l 


[he Institute’s courses are made available to law 
vers throughout the nation through an intensive two 
veeks summ session, which was attended in 1939 by 


jurisdictions 
Florida and 


from 21 different 


Nevada, 


124 lawyers who came 


is distant from New York as 


Texas Eighty-five per cent of the lawyers attend 
ng the summer session had been in practice five years 


or more, and 35 per cent of those attending had prac 


ticed fifteen years or more. 








ADMINISTRATIVE LAW BILL—MINORITY REPORT 


OF HOUSE COMMITTEE 


York, the ranking Democratic member of the 

Committee on the Judiciary of the House of Rep 
resentatives, on February 21, 1940, filed a Minority 
Report in opposition to the bill dealing with adminis 
trative procedure of lederal agencies, generally known 
as the Logan-Walter bill. 

The following is a condensation of his Report : 

Some time ago, the President authorized the Atto1 
ney General to appoint a committee to study the sub 
ject. betore this Committee reported, however, acuon 

was taken by the House and the Senate Judiciary Com 
mittees. ‘This is unfortunate. 

When the vast number and widely varying chara 
teristics of the many agencies are considered, it becomes 
clear that they ought not to be dealt with then in an 
omnibus fashion. 

The bill seeks to lay all bureaus over a sort of Pro 
crustean bed. Yet certain procedures for review that 
have existed in the departments for years, and which 
have proven to be satistactory, should not “go with the 
wind.” 

The Logan-Walter bill proposes to subject to the 
same procedure all operations of all executive depart- 
ments and administrative agencies of the Government, 
both in respect to matters of a quasi-judicial character 
and matters of a purely administrative nature. 

Section 2 (a) provides that rules shall be issued by 
each agency only after notice and public hearings. This 
would seriously retard and hamper the processes ot 
Government. Many types of rules and regulations are 
not suitable for public hearings: for example, Army, 
Navy, and postal regulations. 

Section 3 of the bill contains an unprecedented pro- 
vision conferring upon the United States Court of Ap- 
peals for the District of Columbia jurisdiction to deter- 
mine whether any rule is unconstitutional or violative 
of a statute. The fallacy of this provision is that it con- 
templates a judicial review abstractly and not in con 
nection with a specific case. Such a proposal is con- 
trary to our basic concepts of the judicial process. 

Moreover, the Government service would be in dan- 
ger of demoralization as a result of such a privilege. 
Should every member of the military or naval per- 
sonnel be accorded the right to challenge the Army and 
Navy regulations? Should employees be permitted to 
secure a court review of regulations relating to internal 
discipline ? 

Section 4 of the bill would prescribe a uniform pro 
cedure to be followed by all executive departments and 
administrative agencies. Yet many of the statutes con 
ferring specific regulatory authority on the various 
Government offices, provide a procedure to be fol- 
lowed by such agency. Is it intended to repeal with a 
stroke of the pen all such provisions? 

Another difficulty is found in the attempt to prescribe 
a uniform procedure for all Government agencies. Their 
functions and duties vary widely. There are many pro- 
ceedings of a quasi-judicial character. Many others are 
of a purely executive or administrative nature. 


CC vor, the rant EMANUEL CELLER of New 





HON. EMANUEL CELLER 


Section 4 of the bill would require ea 
create intra-agency boards of review. 


agency to 


It is probable that the framers of the bill had in mind 
that matters of a quasi-judicial character should be re- 
viewed by such boards. The bill, however, is not lim- 


ited to such cases. 

For example, the award of a contract, matters in- 
volving personnel, and other purely administrative 
matters would be subject to an appeal to a board. 

The bill would result in demoralizing Government 
departments, destroying their efficiency, delaying the 
transaction of Government business to an excessive and 
intolerable degree, and greatly enhancing the cost of 
government. 

Section 5 of the bill provides for reviews either in 
the Court of Appeals for the District of Columbia or in 
the appropriate circuit court of appeals. Yet special 
statutes creating various agencies contain provisions for 
court review of certain actions of such bodies. The 
systematic and methodical course to be followed in the 
event that any of these court review provisions are 
inadequate would be to amend the specific statutes 

Under the bill, however, every action, no matter how 
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AMERICAN LAW INSTITUTE— 
WASHINGTON MEETING IN 
MAY—EVIDENCE: YOUTH AND 
CRIME 
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years % lt of t recommendation of 

Inst ( ( Criminal Justice, 

é W the detention, 

youths above 16 

und under 21 titute cot lo necessary and 
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HON. GEORGE WHARTON PEPPER 

President of the American Law Institute 
to the solution of this youth correction problem; the 
nuxed composition of the group being a recognition on 
the part of the Institute of the fact that, while the legal 
profession has an important contribution to make to 
the solution of the problem of the treatment of convicted 
youths, it cannot be solved without the aid of those 
whose studies and life experiences give them a know] 
edge of criminal behavior characteristics. 

The Institute has taken up the task of trying to help 
solve at least one important problem in the youth crime 
held: the treatment of youth caught in the toils of the 
law, because of the serious nature of the consequences of 
defects in much of our existing system. Some of the 
consequences of those defects are being vividly shown 
in the series of educational broadcasts now being given 
each Monday evening under the auspices of the Insti- 
tute and the National Broadcasting Company. 


Mr. Celler 5 Report (Continued from page 298) 
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jud t the award 
ig ol it | tment, tor ex- 
p wou it 1 This would 
kewise be t1 oT ng \ iding of com 


a change 
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pensatiol t veteran, O! 


nent, tl DI tion for an immigration 
\ ¢ bor under the 
Walsh-He s of military and naval dis- 
cipli ¢ ¢ a license for a 
boat or of a mate’s ticket by a steamboat 
inspector, tior l ; for benefits un 


der the Social Security Act, and claims for peisions 
under the Railroad Retirement Act, constitute a few 
random examples of the thousands of actions that would 
be subject to judicial review. 

The courts would be swamped and the control of the 
executive branch would be transferred to the judiciary 
The undesirable results would be aggravated by en 
largement of the scope of appellate review from that 
now prevailing. The general rule is that the findings 
of fact of administrative bodies and officers will not be 
reviewed if supported by substantial evidence. Sec 
tion 5 (a) would permit the courts to review the weight 
of evidence. 

The report urges, in view of all the foregoing consid- 
erations, that the legislation should not be enacted. 
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Jurisprudence Again Becoming Part of Lawyer’s Practical Equipment—Older Les 
Had its Homely and Effective Virtues, but also Some Detfects—Rules that Giv lom to 
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Judges and Rules that Restrict—Doctrines versus Judicial Skills—‘Justice Und 





Slogan that has been Misunderstood—*Laws and Not Men”: Doctrine Examined 


a Just Outcome and Staying Within the Prevailing Law—Modern Books on Jurisprudenc 


By Kart N. LLEWELLYNT 
} | irisprud l ( lun l yilé ; [ | 


HEN discussion of leading writers on Jurispru f precedent in re communi 
dence is found referring equally to their books ippears probable that modern thoug 
or articles and to their opinions laying down eginning to pass beyond the stag 

doctrine for the Supreme Court of the United States,’ that of grasping 

there is reason for feeling that the long-standing exile At least, that some of it is. | 

of Jurisprudence into the duskier and dustier portions jurisprude who would recommet 

of the libraries may have come to an end. Whet writin 

two of the most discussed modern writers occup' under the label of jurisprudence; o1 


strategic policy-shaping positions in Washington,” and ecommend everything 
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major part upon jurisprudential material,’ and de vriting does—including texts 

sions such as the Sunburst Oil Case,* or Erie R. K. 7 proper human proportion of twa 
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ing briefs,® and a bar association finds it useful to have what I found!’’, with his shouts of “*’ 
put ina three-session 1 eeting 1 vor} ng the theory with his swift and s etimes aimless 
n a word, more | than form. But 
*By mutual agreement, this paper is appearing simultaneously ing up fast, its formlessness is assumi1 
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{To the thoughtful criticism and illuminating stimulus of foe se a ‘apy pa as Se 
my colleague, Elliott Cheathan § paper owes more than | mares ee. eee | Peak ow See! fees» 
find it easy to express. pt Ss ¢ n él | 
1. As holds not only of Holme ( it also of ( Vv who is t C 
Brandeis, Hughes, Stone, Frankfurt D ind as wv ollowe 
earlier the case with, e. g., Stor >a 
2. Jerome Frank and T ssed ra m at CHO tO Set 
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though on the increase, t pure Viomore. e. g | 1s bee Lonel a 
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last war; Pound was an influential member of the Wickersham BES ca ete ee ree 
. 4 : SS 
Commission; in both cas« views urisprudential matters Sibi 7 ; ee 


demonstrably influenced their worl ng core Of vision and accompishnment 





3. Proceedings A.B.A 38, p. 155 { see recent jurisprudential writing as 
4. Great N rthern | 1 ’ d of ( ifu cast iw. dis ’ 
(1932) 287 U. S. 358, 53 S 145, 77 |] 60. TI “pie “1 
opinion of Cardozo’s is fraught witl st Yet W So See eeeoe wide . 
slow the movement of ideas can is e} need by a wait of instead, for solid central stuff, disting I 
six years before the first State rt start the new pat ind obiter, repudiating any annou 
see 23 J. Am. Jud. Socy 1939 oe e — ee j ce a ] 
2 4 . : , VI \ Oo Nave bet lll-advised ; ' 
5. Erie Railroad ( \ mpki 1938 { S. 64 . 
58 S. Ct. 817, 82 L. Ed. 1188 no x ing eu 
6 On this I suspect that ny +; rites rrespondence true nies \ ch n 
will show the same picture as my wn: rather frequent _ ball, 1 which t bull ( 
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or old. What the newer jurisprudes are worrying over 
is how to find a better, a more effective, a more relia- 
ble machinery for directing judges and other officials 
than the older rationale and doctrine have managed 
to give us. 
Its Sturdy Virtues and Its Defects 
For the older doctrine has not only the sturdy vit 

tues which commonly inhere in the active man’s phi 
losophy of a going scheme of things; it has also the 
defects which commonly inhere in any unstudied and 
haphazard wisdom about a very complex human in 
stitution. Unstudied and haphazard wisdom on the lips 
of active men is commonly partial, it is commonly self 
inconsistent, it commonly needs to have its various 
and variant partial expressions put down side by side, 
and thought through all together. The folk saws about 
marriage, for instance, are almost all of them rooted 
in deep truth—such as that man was not meant to 
live alone, and that marriage is a battle, and that a 
good woman is a pearl above price, and that it takes 
two to make a marriage, and that two are not enough 
The trouble is that no single one of such going expres 
gets its words around the whole, or even an 
adequate part, of the truth. Similarly, the older Juris 
prudence has wrestled from time to time with certain 
inadequacies of the two major doctrinal formulations 
which have been mentioned—inadequacies which af 
fect not only full description of the actual working 
of our legal system but also the full expression of 
our legal system’s judgment on what is right, needed, 
and established policy. Thus akin to the saws of mar 
riage there run saws of law: “Hard cases make bad 
law” means that in our going scheme judges pay at 
tention to the justice of the individual case, but that 
they probably shouldn’t, quite as much as they do 
“Bad law makes hard cases” means that rules have 
a function beyond certainty, and that we do not like 
it and judges probably ought to do something about 
it, when the rules are merely certain and are not 
also just. “The law looks not to the form, but to the 
substance” means that courts do and should have one 
sharp eye out for what they see as effective justice 
in the case in hand, despite all building and reliance 
which may have rested on the rules of law. All of 
these expressions mean that in our system as we have 
it, the judge or other official does, to some (unspeci 
fied) extent, and should, to some (equally ur specified ) 
extent, operate in ways not clearly laid down in the 
explicit rules of law. So that even lawyers who were 
troubled when Holmes stated that “General proposi 
tions do not decide concrete cases” watch judicial ap 
pointments or elections with concern because, apart 
from the question of character or bias, they know that 
the question of skill and temperament in the individual 
judge makes a difference both to decision and to law. 


Doctrine of “Laws, Not Men” 


All of this plainly calls for some qualification on 
“a government” of laws “and not of men.” Cardozo 
found the interaction of “stability and change” in judge 
made law to be a “paradox”; he saw the presence of 
and he valued it; he felt a judicial mandate 
to further it but within the proper limits. Exactly 
what the proper limits are he did not describe; he 
felt them, and then used them. What they are, you 
gather not from his books; those books tell you chiefly 
that there is some freedom for a judge, and that it is 


sions 


change, 
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on the other. About all that 
is yet clear on that point is that the discrimination does 
not turn wholly on motive, but turns also on insight, 
for we are not content with the steadfast blind; nor 
wholly on insight, regardless of motive, for neither 
are we content with even prophetic judgment, if it rests 
on fear, or favor. 

What I am trying to say can be almost summed up 
in this: that when we take a fresh look at what really 
goes on, then we see before us, along with our doctrines 
of law, and giving to those doctrines much of their 
meaning, the crafts of law, and the ideals and traditions 
of those crafts; of which judging at trial is one, and 
judging on appeal is another. And that to leave un- 
studied and almost wholly implicit the ideals and tradi- 
tions of the crafts ‘s to leave unspoken and undiscussed 
half of the guidance and control and soundness which 
lie in our actual going legal scheme of things. So that 
if the newer Jurisprudence, following its basic ap- 
proaches of a realistic fresh look at what goes on, and a 
sustained effort to account for all of it, can open up 
these crafts for communicable study, it will be offering 
real help. 


of the times for justice,” 


“Justice Under Law” 

Pound has attempted to combine the two phases in 
his slogan “Justice under Law’; but the heart is taken 
out of that slogan by an unfortunate accident of phras 
ing in Pound's writings: the accident that he regularly 
and indistinguishably uses the word “Justice” to mean 
either what most men mean by Justice or, as the case 
may be, to mean the mere process of adjudication, what- 
ever the result; so that in little, if any, of his writing 
does “Justice under Law” have any inescapable flavor 
of “Attaining the goal of Justice, under Law.”?* 

But much more troublesome to understanding than 
any accident of any individual’s phrasing, are the facts 





recent discussion, see the two items last cited. The 
ambiguity, or multiguity of the word “justice” runs 
throughont Pound’s writings: now it means “justiciation,” now 
“administration,” now “the socially just,” now “the just, as 
between these litigants,” and again any combination of these 
elements. The context commonly indicates the dominant mean- 
ing; except of course on this crucial question, where exactness 
is necessary to getting to the juice, and only the two last-given 
concepts—which frequently need themselves to be distinguished 
—are important. 
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Respect for the Judge’s Work 


But obviously the branch of jurisprudence which is 
concerned with the judge and the judge's work must 
judge in a wholly different light. A counsellor 
ry over what a judge will do, whether that 
doing is right or whether it is not right; right or wrong, 
it decides gl wrong, decent or indecent, 
it may make remake a rule. For a counsellor at 
work on counselling, what the courts do is thus the 
most important part of law; whether, I repeat, the doing 
is right or But judges (trial judges or appellate 
cannot see law that way, nor can jurisprudes when they 
working over either of the judge’s functions se¢ 
that 


see the 


has to wot 
a case; right or 


or 


not. 


are 
law that way, nor can citizens, as citizens, see law 
way (though, as interested parties, they will do well to 
see law in fair part that way). 


; 


This is not to say tl 
the “prediction-of-official-action” way of seeing law is 
a bad way or a wrong way to see law; it is to say that 
the prediction way is an incomplete way to see law. In- 
deed, and on the other hand, it would be an incomplete 
way for even a judge to see law, if he should ignore 
this matter of what courts will do, and sometimes do 
wrongly; for their doing—even wrongly—is likely to 
make positive law which later courts have to attend to; 


and what an upper court will do is what determines 


prospective affirmance or reversal of the court below. 


la 
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For all this, the branch of jurisprudence which deals 
with the judge and his function must center no less 
upon the “just” solution than upon the solution which 
other courts will reach, or even that which the rules of 
law may seem to indicate. It must center no less upon 
that ideal and duty of the judge’s office which requires 
that somehow he is to arrive at a just outcome in the 
case before him than upon that ideal which requires that 
he stay within and follow the scheme of our prevailing 
law. 

And by revealing this double job—imposed upon him 
by our legal system as a double job—by revealing this 
as peculiarly the job of the judge (or indeed of any 
responsible administrative official) the newer Jurispru- 
dence seems to me to get the whole matter a step fur- 
ther toward clarity and toward guidance. When we stop 
talking just about “Law” in the large and what “Law” 
—in the vague indefiniteness of “All Law at once’”— 
is and does, then certainty of prediction for a counsellor 
can stop getting all confused with good guidance for the 
judge, and then the judge’s peculiar problems, at trial or 
on appeal, come into much clearer focus. The jurispru- 
dence of advocacy makes clear that the rules of law as 
we have them do not alone provide certainty of pre- 
diction, or opposing counsel just could not make worth- 
while arguments on two sides of the same case. The 
jurisprudence of advocacy thus centers attention upon 
the need for the judge to get some guidance and help 
in choosing between two tenable lines of legal argu- 
ment from the authorities. Over and above the guid- 
ance and partial control given by the rules of law which 
we have, there is further guidance needed. Rules giv- 
ing that further guidance—rules akin to, but deeper 
than, our rules on use of precedent—need articulation, 
and are in process of getting that articulation, and of 
providing the further guidance which we need. And 
that is a problem that does not come out of hiding for 
sustained and articulate and rational study until we 
observe that the mere rules of law, in their combination, 
and indeed in their language, speak to the particular 
case so very often with a forked tongue. Any advance 
the newer Jurisprudence can make along this line will 
rather obviously advance certainty in the results of law 
and further the articulate rational guidance of decision 
a certainty and articulate guidance which we now 
have less of than we need, because of our over-empha- 
sis on the rules of law alone as being the great factor, 
the only observable and recordable factor, and hence 
the only rationally manipulable factor, which controls 
judges—and other officials. 


Further Guidance Needed 


Pound has done good pioneering here, in regard to 
the part played by “ideal elements” in law; and by his 
more recent emphasis on the stabilizing force of “taught 
traditions”; but what these mean in detail, when one 
gets down to cases, lies still unexplored. Almost wholly 
unworked out is the reduction of these ideas and their 
bearings to concrete normative form for use in practice 
by judges and by other law-officials faced with deci- 
sion under law of the particular doubtful case in hand. 
Indeed our rules of precedent themselves need going 
over, as do those for statutory construction. For any 
lawyer is aware that whereas we have clear and estab- 
lished practice, and even rules to tell, for instance, how 
to distinguish a precedent, and how to give even bold 
dictum full weight by quotation and citation of what 
“this court has declared,” as “a true expression of the 
principle,” we yet have no unambiguous rules at all to 





AMERICAN Bar ASSOCIATION JOURNAL 




































































£ 


Harris & t ”] 
HON. THURMAN W. ARNOLD 


Assistant Attorney General of the United States 


tell when to do the one or the other or anything between 
or different. And the same holds as to, say, “remedial” 
and “strict” construction of statutes. Pound’s line of 
initial approach to the matter is thoroughly sound: the 
necessary basis for better doctrine does lie in the laying 
out of new and more effective lines of descriptive study 
of the actual work of the courts with our rules of law, ) 
and within the frame of action which those rules mark 


out. For it is by careful and accurate description of 


what the courts are doing that we can see wherein ex 
isting doctrine fails to guide them effectively in being | 
wise, and fails to hold down their freedom to be “arbi- 
trary.”1** Yet any attempted description will for the 
next decade need repeated testing in detail on particular 
series of cases in particular courts, so as to check up 
on just how good and accurate a description it may be; 
and above all, so as to bring out for study what else 
and more there may be which also needs description 
and comparison. Only so can the basis be laid for ; 
clearer and more unambiguous doctrine on how judges 
are to go about the judge’s job. To date, we have left 











12a. The difficulty in scientific use of any hypothesis resting 
on personal idiosyncrasy is to find adequate evidence to justify 
attributing any particular decision to any such factor. 
are of little use. But sometimes, as with Mansfield in Stuart v. 
Wilkins (see 52 Harv. L. Rev. 725, 742 ff.) a decision is s 
utterly out of known character as to call for some unusual 
factor to explain it. 
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which is very different not only from being a Conti- 
nental or English judge, but also from being merely an 
American, or merely a lawyer, or merely an American 
lawyer. Some of the older Jurisprudence is written as if 
a judge were practically nothing but a mechanical law- 
yer on a bench; some of the newer reads almost as if 
he were nothing but a human American in a black robe. 
Neither of these points of view is to be simply scorned 
because there are facts under each; but no such point 
of view, alone, has value as more than a reminder that 
certain very real factors in the picture are never to be 
forgotten. 

With the above serving as a rough indicator of what 
the newer Jurisprudence started from, and of the prob- 
lems it is opening for study—as well as of how far it 
is as yet from fulfillment of its mission—let us glance 
over a few of the more striking writers and see what 
they may thus far have contributed, and why what 
seems so sane a line of inquiry should have elicited 
so much opposition. I shall for convenience deal 
with a few men who have written books, though much 
of the best material is in articles; and I shall choose 
books on Jurisprudence, though much of the most tell 
ing material is in monographic papers on specific legal 
topics. 


Books on Jurisprudence and Their Authors: 
Pound, Frank, Hutcheson, Arnold 


Let me premise one word of caution. American jut 
isprudes are case-trained lawyers. Case-trained law 
yers are trained to think with the middle of an idea, 
with its core; they have the case-law habit of using 
words very loosely around the edges of an idea. Their 
arguments are built to the issue in hand, and their 
dicta, if only the dicta help argue the issue in hand. 
can be grandly obiter, giving no indication at all of 
what they have any intention of standing to, when some 
different case or issue may be in hand. Our judges 
write law thus, and thus our jurisprudes have written 
jurisprudence. It makes for lively reading; it also 
makes for inexactitude, and it makes for very easy 
misconception. However, it is the way of our law, and it 
has been the way of most of our Jurisprudence. Holmes 
did it, Pound does it, practically all the newer writers 
do it more or less. But two things will be noted which 
indicate that the ball is really moving forward. One 
is that those writers whose practice, while phrasing 
their jurisprudential rationes decidendi, is to look the 
wording over with most thought to issues other than 
the one immediately in hand, are those who have been 
least attacked: the writings—and they are worth read 
ing—of Radin, Hamilton, Fuller, and Morris Cohen 
have not, for example, come in for the drubbings ad 
ministered to those of Carter, Pound, Frank, Hutche- 
son, and Arnold. The second thing is that the drub- 
bings undertaken in the Donneybrook of Jurisprudence 
have almost never been undertaken upon any writer’s 
central and basic thought, upon the good core of what 
he was either saying or trying to say, but have instead 
whaled the daylights out of some loose-hanging piece 
of the thought’s verbal clothing. This happens with 
treble ease in Jurisprudence because there is in that 
field no accepted machinery of pleading to produce an 
issue before battle. Which again makes for a lively 
spectacle, as two armored and embattled knights charge 
clashing past each other. 

(To be concluded in the May number) 
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Chief Justice, Supreme Court of California 


constitute a department of the state government. The 


State Bar Act provides for an effective and pur 
democratic self-governing organization of that 
ment, to the end that the lawyers may be the bet 
ible to render to the public proper legal 


egal services 
Bar Integration a Success 

The following paragraph from one of our daily pa 
pers, commenting upon the California integrated bar, 
s typical of the attitude of the California public: 

“There are signs of new life in the California bat 

It appears that the law fraternity has received a new 

vision of its responsibilities, new faith in its inherent 

goodness, renewed courage to attack its problems. It 
is the most hopeful sign that has come into the life 
of the state in over half a century.” 

Both the California lawyers and the California pub 
lic like their integrated bar. If the University professor 
referred to above was fully advised as to the outstar 
ing public service rendered by the integrated bars in 
various states, probably he would like them too 


INSTITUTE ON LAW OF EVIDENCE 
On Friday, April 5, starting at 1:30 P. M. and con 
tinuing through Saturday, April 6, to 4:30 P. M., the 
Indiana University School of Law and tl Indiana 
State Bar Association will jointly conduct an instituté 
on “Recent Developments in the Law of Evidence.” 


Professor Edmund M. Morgan of the Harvard School 
of Law will deliver the lectures. All members of tl 
Bar of Indiana are invited to attend this institute 
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JUNIOR BAR NOTES 


By JoseEpH HARRISON 


tary of the Junior Bar Conference 


HE Pu n Prog of the Junior lic Information directors to carry on the Program in 

Bar ( making progress in several the municipalities of that state. Five local directors 

Id dit r L. Stanley Ford, have been appointed to date. The general program of 
uckensack, N unced that several of the the Conference is being given momentum with the aid 
ch-needed sc1 radio broa ts have been of bar bulletins appearing in the “Daily Journal of 
pleted and striput The scripts Commerce” of Seattle. In the columns of this daily 
sul and purpose of law, the ample space has been given to the scope, purposes and 


Struct ve and reiation- opportunities of the Junior Bar Conference. Thess 


p or the } ! vere prepared by signs of activity are most encouraging in a state that 
| srl left: \ , \ oOdwar a¢ mT . . : ~s ° e 
aes. Kirk io ward a as heretofore has been among the less active units of the 

€ pl : , — : r Of raciO = Conference. 


rogram in 
ying funda mation to the lay public on Regional Meeting at Atlanta 


ng Me acmunistranon Ot \ regional meeting of Junior Bar executives wa 


stice, /umer) aap © ndred subjects held at Atlanta, Ga., on February 17, 1940. Coun 
thin the ctivity of the VConterence. members, Lewis F. Powell, Jr. and Ralph R. Quillian 
CSG SCHIPtS ai ised i tion to those pre- and Messrs. Lawrence Dumas, Jr., J. L. Lazonby 
a ir uses within €acn state. Edward A. Dutton, Ben Scott Whaley and Egbert | 
Mr. Ford - gned for the forum Haywood, Conference state chairmen respectively fot 
— pe s, two of whom = Ajabama, Florida, Georgia, South Carolina and North 
er ible sniormation Program Carolina, Messrs. Edwin L. Sterne, E. Dixie Beggs, 


‘es the station Jr. Baya M. Harrison, Jr., Julian F. Corish, John H 





RE naif a alga Gus Anderson, Jr., and other members of national and state 
ae,’ : igo office of the (Conference committees and workers were in attendance 
\merican Bar A n. For the present, at least, The meeting was one of a series of such gatherings 

—~. ible only to those connected which the Conference Committee on Cooperation with 

the fu n Prog tthe Junior Bar Junior Bar Groups under the chairmanship of Philip 

CORSET ERO H. Lewis, of Topeka, Kan., has sponsored this year 

Long Strides in Texas This meeting, as the others, was held in conjunction 

| 1 T that arrange with a regional meeting organized by the Association's 
ents ha ie | oneinn slew eintlifer trem Section on Bar Organization Activities. 

sts beginning nd ending June Ist. Mr. Charleston, South Carolina 
Villiam B. Cart nferet rman for Texas, En route to this meeting Mr. Powell attended a 
is had excellet n from local station directors luncheon meeting at Charleston, S. C., at which a num 

1 fros | 1g ucational director of ber of the younger members of the bar were in attend 

Texas Stat ( ich the Conference ance. State Chairman Whaley arranged the meeting 
gral ( plans call for nine which was presided over by Mr. George Buist, mem 
rteen minute C 8:4) p.m Scripts ber of the Board of Governors of the American Bar 
ve been | s of the Con Association. The object of Mr. Powell’s visit and of 
nce’ I If the first the luncheon was to aid in stimulating Conference acti 

der way ity in South Carolina. Mr. Powell reports: “It was 
pleasant and enthusiastic meeting and the group unan 
Lrttcten ta Dimmanene imousl) voted to inaugurate the Publi [Information 
Program in Charleston this Spring. 
( he Public 


R: " ‘aan Institute in Vermont 
. The Verm 


ed impetus in nont Junior Bar Conference, with Os 
Beniamin Z. C- Fitts as Chairman, held its fourth legal institute 
( ' . 3 a the Progra the year at Burlington on Saturday, February 24tl 
heen credited Lhe timely subject of Federal Income Taxes—Personal 
n and other Corporate and Trust, was discussed by Messrs. Henry 
‘patriotic nanan H. Riordon and John W. Gaynor from the office of the 


ce a ntly Saliallndd U. S. Collector of Internal Revenue at Burlington. At 
Park School of the dinner held that night, Dr. Clarence H. Bee 

1 aq. of the faculty of the University of Vermont and a phy 

lubs as aet ne cian in active practice, gave an address on “The M« 

ical Witness from the Doctor’s Viewpoint.” Judg 

\aron H. Grout, of the Burlington Municipal Court 

State of Washington Activities and former Secretary of State of Vermont, spoke on the 





State Chairman “Challenge of the Younger Lawyers in Purging the 
eoret rd Hank Ir. and Alfred Unfit from their own Ranks.” 
' ng local Pub Continued on page 317) 
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REGIONAL CONFERENCE AT LOUISVILLE 


Bar Association Executives of Ohio, Kentucky and Tennessee Meet—Many Ti 
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N all-day conference, beginning at 9:30 A. M., of ganization is celebrating its sixtiet ! tl 


bar associati¢ 
of the Secti 
American Bar Asso ! is he t the Brown Ho vear. There are about 4800 member 
tel, Louisville, Ky., Satu January 27th, 1940. The April and October. The President t th 





conference was for Ohio, Wester ennsylvania, West nnual meeting by nomination from the f ni 
\ irginia, lennessee and We! ich 1g there was 1 Presidet ts al ‘ cted from 

14 ty y 
no one present trom Western | nia or West with an Execut ( ttee { , ¢ 


Virginia. Raymer F. Maguire, ot ‘ Fla., Chait Integration has been a subiect 


man of the Section, presided. Thi were about hity vears past and is now being submitt 

in attendance, all of whom were entertained at lunch by tate on a referendum to integt 

the Kentucky State Bar Association, the President of  (Coyrt ordet active campaie! . 
which, Judge Lafon Allen, of Louisville, had acted as oth for and against integration. 

chairman of the committee on local arrangements, to Teunessee—President John T. Shea 
gether with Thos. A. Ballantine, President of the Louis Bar Association, ' itary organ fe 


He Rar Associatior RB win ( Di ccerenns of 1c ; , . 
ville . Association ; Baldwin irnam, of Loui it is organized on the basis of the three legally b 
ville Ventuck\ ( man t th jum1o01 bar . ban _ ‘4 , 

, ere ' : nized divisions of the state (Eastern, Middl West ai 





Conference; and Frank M. Drake, State Delegate from ‘ ’ ee ¥ ‘ , , , 
; : an a ern), with the President of the Ass iti ( | d 
Kentucky. Mr. Phil. H. Lew 1, Kansas , ; 

: the entire membership, and with a \ I 


Chairman of the Committee on | Opel ition with Jun p ? 
ior Bar Groups, representing the Junior Bar Confer eg! ane. ” 
ence of the Americ: — “s 


in Bar Assi ation, acted as ( all 
man of the Junior | 


}ar Conference which conducted a Bar Examinations 
separate meeting during the morning SA Nee See eae 
The meeting was opened by a statement of the wtgurbae tee ees. et aera 

' 5 . a ; uSsl We Bat i Xaminers, Law §S a i! le 
method of bar organization n e states repre . ’ a. tt. 
sented. aa ee 
States Outline Their Bar Organization tion), leading. He stated that the purpos Ss 
Kentucky -Judge \ I I liv ¢ plal ed the inte mittee 1S to raise standar ls ol th S CCK a 


grated bar of Kentucky, w ; organized (pursuant and standards 





to legislative sanction) under the control of 














of Appeals, with the Board of Bar Commissioners as phasis on the advisability with ¢g a 
the governing body, two members of this Board being than statutory law on rN 
elected for staggered terms of two years from each of peration f state versities and - 
11.4 ‘ | | 2 : tz 
the seven appeiate dIstt S in e stat | he board has was expres i OTESS as beet we 
full disciplinary power, with hearings nducted, at the law schools, and vas thought it s -: 
place of residence of the accused, Dy tv Lommissi1on- ) bring many such schools up to the re¢ 
- » spleen P4 hae lectesce ‘ oe — na . . f 1 > - : ( 
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Public Relations 

The next su iblicity and Public Rela 
ns.” Fran Lou (State Delegate 
m Kentuck that he felt there was no prob- 
em of this k the reason that the 
r, the press pu worked pretty well to- 
ther ; x ¢ ing desired from 
Leg t ct a fair consider- 
on 1S give l r is pres nted by the Associa 

I Cordial re cist between the bar and the 
ress, both n n and rural. [Note: This is 
videnced by the ter of publicity which the Re 
nal Coniere1 in the Louisville papers. | 
ge Allen tion to a series of radio pro 
put Louisville, in which 

ere W n two promi 
lay e time for these programs 

\\ which encouraged the 
ntinuance of thx cram. Mr. Ballantine stated that 
e Louisville tion officials did not agree as 
the wisdom program, which resulted in the 
( B ( king ge of it. He also 

ed th it the e indirect attacks 
being mad of the bar which should be 
ictively met it nner in order to avoid a future 
lisruption of 1 il relations now existing. Mr. 
Fredriks refer1 ries of articles carried in the 
Cincinnati Tin every day for several months, 
etting forth 1 legal services, and also men- 
1 a series ebate Mr. Shea spoke of the 
al rel bar and public officials in 





radio talks by 


lawyers | ette Maguire de- 
scribed a set tion in Florid rowing out of 
\dverse pres bank |] tion fees, which 
situation wv 1 by bar associa- 

mM activili¢ guire parti ularly stressed the 
ssistance W { btained f1 1 Mr. Giles J. 
atterson, Ja , Fla, (Chairman of Committee 
f the America ation on Co-operation Be- 
ween Press, R ng out problems 
Mf public 1 g ( loledo ( Secre- 
tary of t S expressed the 
opinion that a ; ce Committee and an active 
Speakers’ | be inform public 
opinion. Mr. Ba ted that a program of radio 
iddress« W on legal subjects 
had been w Cleveland, and Mr. Maguire 
eferred t ¢ Sunday afternoon 
; -_ 

Bar Publications 

The next ; “Bar Association Publica- 
tions.” Mr. Her plained the weekly publication 
of the Ohio As n, which publishes opinions of 
he Supreme ( 1 Courts of Appeal. Mr. E. H 
Smith, Glasgow, | Editor Kentu Bar Journal), 
commented on t jarterly publication, emphasizing 

e large al news of the profession 

mntaine ews being secured from a clip- 
ping service poli The Journal keeps the 
bar in touch wit tivities of the Board of Com 

ssioners a a le t ibjects of inter- 
est prepared |! tucky lawyers Mr. Chas. S. 
Adams, of ( member of the Board of 
Commissio1 great oblem with the 
Kentucky Bar tion Journal is the expense of 
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publication and lack of advertising. Those in attend 
ance were much amused at his statement that the 
financial problem could be entirely eliminated if the 
Journal would accept liquor advertising, but that the 
Board of Commissioners had so far declined to accept 
it. 

The next topic was “Justice for the Poor.” Mr. 
James J. Robinson, of Bloomington, Ind. (teacher in 
the University of Indiana Law School and Chairman of 
the American Bar Association Criminal Law Section), 
stated that he thought it was unfortunate that attention 
should be so focused on matters like the Hines and 
Manton prosecutions, so as to obscure the problems 
of the inferior courts where the humble citizen’s rights 
are adjudicated. The Criminal Law Section is work 
ing on an exhaustive report on the practical adminis 
tration of the criminal law, with particular emphasis 
on its administration in the inferior courts, and the 
provision of efficient representation for persons appear- 
ing before them and the reduction of costs therein. By 
a chart which he exhibited, giving a “blue-print” of 
complete court organization, Mr. Robinson presented 
a striking illustration of the field for bar organization 
activities in this work which affects such a large num 
ber of citizens who are at present getting a misconcep 
tion of the administration of the law. Mr. Robinson 
is compiling a list of correspondents in various states, 
from whom his Section can obtain information regard 
ing local criminal practice. 

The next topic for consideration was “State and 
Local Bar Association Activities.” Mr. Henry W. 
Petzinger, of Canton, Ohio (Secretary, Stark County 
Bar Association), described the law library maintained 
by his Association. It now has about 17,000 volumes 
and is maintained by dues from members and by part 
of the notary fees taxed by the clerk where acknowl- 
edgments are taken by attorneys, which produces a 


fund of over $3,000 a year. 
Legal Institutes 


The next subject was “Legal Institutes,” which 
Chairman Maguire explained would be treated as the 
emphasized feature of the meeting. In the absence of 
Mr. W. E. Stanley, of Kansas, who was prevented 
from attending by illness, the discussion was led by 
Mr. Chas. W. Racine, of Toledo (State Delegate from 
Ohio). He explained the city institutes, which origi- 
nated in Ohio, and dwelt on the type of work which 
can be done by providing speakers of distinction. Mr. 
Barkdull referred to the rural institutes which have 
been held under the supervision of the Ohio State Bar 
Association, these institutes being held at some central 
point for a number of contiguous counties. Mr. John 
T. Gray, Jr., Brownsville, Tenn. ( Vice-President, Ten 
nessee Bar Association), stated that Tennessee is plan 
ing an experiment with legal institutes, as a result of 
the attendance at the Columbus Regional Conference 
last year by Judge Davis, of Athens, who was then 
President of the Tennessee Association. Mr. Gould 
told of a series of eleven lectures planned by the Toledo 
Bar Association on practice subjects. If there is a 
sufficient demand for these lectures to justify the ex- 
pense, they will be transcribed and published. Mr. Ma- 
guire referred to the very successful series of rural legal 
institutes put on in Florida as the result of the attend- 
ance of President Redfearn at the Atlanta Regional 
Conference last year. The program for these Insti- 
tutes has been largely devoted to intensely practical 
current subjects in the Florida law. Mr. Abernethy 
stated that the Ohio Association has a standing Com- 
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mittee on Institutes; and Mr. Henney explained the 


plan of the Ohio Association as to Institutes in rural 
communities as follows: select a hotel in a central loca- 
tion which will provide adequate facilities for meeting 
and have an Institute covering a territory that will 
enable lawyers to leave and return home at a reason 
able hour the same day; the State Association office 
sends out dodgers to each member of the bar in the 
territory covered and also bulletins newspapers in the 
counties covered, which advertising should be followed 
up by postcard notices sent out by local associations ; 
the meeting starts with lunch, followed by afternoon 
round table session ; if evening session, use two or three 
speakers. Mr. Fredriks told of a practice course being 


conducted in Cincinnati 
Unauthorized Practice 
The next subject discussed was “Unauthorized Pra 
tice.”” Mr. Grover C. Hosford, Cleveland (former Pres 


ident Cuyahoga County Bar Association ), stated that the 
bar and the trust companies in Clevel solved their 
difficulties by a consent decree whereby the trust com- 
panies quit drawing wills and trust agreements and 
soliciting patronage frot ealthy persons. There has 
been a decision by the Court of Appeals of Franklin 
County, Ohio, enjoining 1 estate brokers from pre 
paring contracts of sale, but this case tt taken to 
the Supreme Court. There has re been a similar 
Cleveland common pleas court judgment, in which the 
recent decision of the Minnesota Supreme Court to the 
contrary was rejected. Mr. Henney stated that this liti 


gation was a matter of rather bitter controversy and was 


apparently not popular with the 1 Mr. Ballan- 
tine explained the situation in Louisville, stating that 
title insurance companies had agreed with the Bar Asso- 


ciation that they would refrain from giving title opin- 
ions. Mr. Richard D gan, Toledo (President, 


Toledo Bar Association), suggested that bar associa- 


tions should appeal to the lawyers on the basis of what 
they can give to the profession tl sh organized 
activities, rather than on the basis of what they can 
get out of their Associatio1 He mentioned the strik- 
ing comparison with the medical profession in Cleve- 
land, where the doctors pay $35 a year membership fee 
while it is difficult to get many lawyers to pay $10 a 
vear for membership in the Bar Association. 





fact that the Juni r ( ere id there 
tofore during the day been in separate session in an 
adjoining room, had adjourned and ned the meeting. 
He asked Mr. James Arthur Gleason, Cleveland, to say 
something about what the Junior Bar Conference had 
been considering Mr { S ] emp! 
sized the need for contact betwee Bar Cor 
ference and the older lawyers, suggesting consideration 
of a plan for the older lawyers to meet with groups of 
newly-admitted lawyers at luncl l so as to 
stimulate interest in organization work and provide op- 
portunity for immediate act t 1 contact with 
the better influences of the bar. Mr. Gleason stated 


that there is a publication, in the nature of a guide- 
book, which is available through State Junior Bar 
Chairmen for any one wishing to formulate programs 


Legal Service Bureaus 


The next subject under discussion was “Legal Serv- 
ice Bureaus.” Mr. Silas Harris, Columbus, Ohio 
Ohio State University Law School), told of a survey 


w! ich had been ma le in Columbus in an « ffort to ISCel 


tain what small legal business was not coming to law- 


ers and found a considerable amount of su 
even among downtown merchants. Action to meet the 


business 
problem thus disclosed is under consideration 


ARRANGEMENTS FOR ANNUAL MEET- 
ING, PHILADELPHIA, PENNSYLVANIA, 
SEPTEMBER 9-13, 1940 
Headquarters—Bellevue-Stratford Hotel 


Hotel accommodations, all with bath, are avail- 
able as follows: 
Single Double Twinbeds Parlor suites 
for (Dbl. bed) for (2 rooms for 
l1person 2persons 2persons 10or2 pers 


Adelphia -$3.50-5.00 $5.00-6.00 $6.00— 8.00 $12.00—25.00 
(13th & Chestnut) 
ee 6.00 7.00-10.00 12.00—18.00 


(18th & Ritten- 

house Sq. E.) 

Bellevue-Stratford All space exhausted 

(Broad & Walnut) 

Benjamin Franklin 3.50—5.00 5.00-6.00 6.00- 8.00 12.00-14.v0 
(9th & Chestnut) 

ere 3.50 5.50 6.00 10.00 
(1512 Spruce St.) 

RS th ag ea 3.00-3.50 5.00-6.00 7.00 

(13th & Filbert) 

McAigin ...<xse: 2.25-2.75 4.00 4.50— 5.00 

(19th & Chestnut) 
Majestic ........ 
(Broad & Girard) 
Philadelphian .... 3.00-4.00 5.00—-5.50 6.00— 8.00 9.00-20.00 
(39th & Chestnut) 


Lo) 


.50-3,.00 4.00-5.00 .00 8.00—12.00 


a 


Ritz-Carlton ..... 10.00-12.00 
(Broad & Walnut) 

OO Pee 3.00 5.00- 6.00 10.00 
(13th & Walnut) 

Stephen Girard .. 2.75-3.25 4.50-5.50 5.50 

(2027 Chestnut St. ) 

So ee 3.00-3.50 5.00- 6.00 10.00-12.00 
(13th & Locust) 

WOE. bcdadenes 2.50-4.00 4.00-5.00 5.00- 6.00 8,00-12.00 


(Broad & Locust) 

Warburton ...... 3.00 5.00 

(20th & Sansom) 

WEEE vcceeree 4.50-5.50 7.00- 8.00 12.00-14.50 
(17th & Locust) 


Wellington ...... 4.00 6.00 8.00 
(19th & Walnut) 


EXPLANATION OF TYPE OF ROOMS 

A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by twe pbersons. 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 


A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 


parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for res- 
ervation, stating hotel, first and second choice of, num- 
ber of rooms required and rate therefor, nan 
sons who will occupy the same, arrival date 
possible, definite information as to whether such arrival 
will be in the morning or evening. 

Requests for reservations should be add: 
the Reservation Department, 1140 N. Dearborn 
Street, Chicago, Illinois. 
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ABRAHAM LINCOLN AND THE STATEHOOD 
OF NEVADA‘ 


Nevada Can I Union under | mergency Conditions—Her Votes Needed for Abolition 
Amendment: 7 hirds Vote Required—Narrow Margin in House of Representatives 
harges o1 ing’’—Lincoln Feared Defeat in Presidential Election of 1864—New 


Constitutio1 Washington by Wire—Admission of State was a War Measure 


By F. LAuRISTON BULLARD 
| ter, Boston Herald 


J VIEW tel e admis it came up for passage eight days thereatter. Th 
uired that the Nevada constitutional con 
Col larger Che Cen vention should provide “by an ordinance irrevocable 


( : sion. Thi without the consent of the United States and the peopl 





v johnsot1 of the State: First, that there shall be neither slavery 
ce toe { During nor involuntary servitude in the State otherwise that 
. ' ‘ tead of an in the pul shment of crime. . . Second, that periect 
portio1 t I ore thal toleration of religious sentiment shall be secured, and no 
00 11 the peopl inhabitant of the State shall ever be molested in persor 
Obl or property on account of his or her mode of religious 
WU approved worshij ind Third, that the people . . agree and 
{ State declare that they forever disclaim all right and title t 
coul the unappropriated public lands lying within the Terri 
sat t For thal tory, and that the same shall be and remain at the sol 
tter, | tatior — und entire disposition of the United States.” A Cor 
g entere stitution having been adopted by a majority of legal 
. voters was to be certified, with a copy thereof, to the 
President, and thereupon it would “be the duty of the 
Nevad coln’s Second Term President of the United States to issue his proclat 
le tion declaring the State to be admitted into the Unio 
without any further action whatever on the part 
. essa ff Congress.” There was very little debate. ry 
P irried LC ongression il Globe simply states that the bill “was 
' passed. In the House on March 17 this bill was read 
; am extense Ashley intimated that the measure need 
’ ra In the no explanation further than to say that “it passed tl 
: : Senate two years ago and again unanimously at tl 
' session.”” And again the Globe records simply that the 
‘ | ; bill passe 
( No Record Vote on Statehood Bill in Senate 
€ rapidity That word “unanimously” is important. A recent 
¢ n01 t the present Lincoln biographer has said that neither House wa 
Col s willing to have a record Yea and Nay vote taken, that 
t “whether through clerical inattention or by official 
Ss time t arrangement’ these votes were not recorded. That t 
tI,UUY, al ul rapidity : \ bill was “er grossed, read a third time, and passed” 
x) > Tene 


, ng eet all we know. But it does not necessarily follow that 
eject the ot | - OG the members of the two Houses wished to dodge pub 


i as ae the tu T anec ait oa gp : . ; 
ed s wo t-anes, licity. Nobody in either House asked for the Yeas 
Trill Sumi 1 1 ' I Viassachu ‘ 1 Nave In both HH] . here ‘ere tt} » 1 j 
~e : and Na n both ouses there were those opposed 

ts. Un that the riouse reru to suspen to, or not entirely satisfied with, the policy represented 


i i I 
s so that i al bills might’ by the bill. Yet, on Ashley’s authority, the Senate had 
irom t “unanimously” endorsed the bill, and Ashley certainly 


The Senat the new Congress was confident of its acceptance by the House. Nobody 
1 no troul gall ade reported challenged him. He had the votes. It would be inter | 
rritol i 10, and = esting to know how that vote stood, of course, if only 


because a minority of 48 had been unwilling to allow 
e bill t me before the House twelve months before. 
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Charles A. Dana’s Account of Vote in House 


Dana describes wha 
“in March, 1864” whet 
hood “‘finally came 


Dana 


then was 


11] tal ] : 
uiS as ng taken pid 


the question of Nevada’s state 


us f Representatives.’ 
Secretary of War wit 


office on the third st War Department build 
ing which the Presid sit es. On this 
occasion the President essed s anxiety “about 
this vote” which was “‘g g t é se’ and must be 
taken “next week.” Dar ted as Democrats who 
could be counted on | E. Englis yf Connecticut, 
and “Sunset” Cox hi enoug! More 
Democratic votes must id President named 
three Democrats with w Dana to “deal 
Dana did not name then ' stinct auth 
zation of the President | two men frot 


York and one from New 


no matter what it might be 


New 
might want, 
the President as saying: 
this 
million and 
fight nobody 


Ss 


vote, or be compelled to rais¢ 
know 
10ws how long. It is a 
armies.” Dana “saw 
fraid of their 


nal revenue collect: 


we Carry 
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KI 
votes, or new 
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ippointment about the custom house of New 
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other this comprehensive 

records that the custom house appointment was 


until Andrew J: 
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details in 
yhnson assumed the Pres 
to fulfill “‘the 


cessor had made 


he refused sacred pri 
was reported by Mr. D 
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supreme political skill. 
we do not know. It h 
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even 
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more Cart fully one 
} oe 
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DANA, 
mecretary of War, 1863-1865. Editor of The 
Sun (N. Y.) for 30 years. (Picture from James Har 
Wilson, Charles A. Dana. Harper’s. 1907.) 


CHARLES A. 1819-1897 


\ssistant 


rl 1 
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cences of Abraham Lincoln” which was edited by Allen 
Thorndike Rice, and published in 1888. According 
to this Congressman the President sent for two mem 
bers of the House and said that the two votes lacking 
to make the two-thirds required “must be procured.” 
When asked how that could be done, Lincoln is reported 
to have said: “I am President of the United States, 
clothed with great power. The abolition of slavery by 
constitutional provision settles the fate for all coming 
time not only of the millions now in bondage, but of 
unborn millions to come—a measure of such importance 
that those two votes must be procured. I leave it to 
you to determine how it shall be done; but remember 
that I am President of the United States, clothed with 
immense power, and I expect you to procure those 
votes.” This witness concludes his statement thus 
“These gentlemen understood the significance of the 
remark. The votes were procured, the constitutional 


amendment was passed and slavery was abolished 
forever 
“Log-Rolling” Used? 
The historian Rhodes nowhere discusses this matter 
at length. He was aided in the preparation of his 


account of the adoption of the amendment by a son of 
Representative Ashley. Conceding that many of the 
Democrats ‘‘acted according to real convictions,” and 
expressing the opinion that no money was used, he 
that of the Democrats “were won 
by a process of log-rolling.” In estimating the value 
of the Dana account it should be noted that he was 


Says “others” overt 
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in Washington in all probability when both the Nevada 
vote and the amendment vote were taken. The Official 
Records of the War show that Dana was in his office 
on March 2 and 15 in 1864 and on ten non-consecutive 
days in January, 1865. 

On the face of the record the necessity for using the 
powers of the President to buy votes for the admission 
of Nevada does not appear. It certainly does appear 
to have been necessary to use the powers of the Execu- 
tive to ensure the adoption of the resolution for the 
Thirteenth Amendment. The actual sentiment of the 
House on the statehood question was not disclosed by 
the adverse vote of March 3, 1863. On that last day 
of the thirty-seventh Congress the Administration 
lacked ten votes of the two-thirds required to suspend 
the rules. Elihu Washburne wanted to have taken 
from the Speaker’s table the bills for the organization 
of both Nevada and Colorad Vallandigham objected 
and demanded the Yeas and Nays. As of December 
1, 1862, the membership of that Congress was: Repub 
icans 100, Democrats 44, Unionists 30, with three 
vacancies. The vote on Washburne’s motion was 65 
to 48. Among the many not voting were several 
Republicans. In the melee of a final session many 
curious things happen. One risks little if he assumes 
that on the straight issue of Nevada’s statehood the 
Administration would have won 


Difficulty in Securing Necessary Two-Thirds Vote 


At all times there were grave doubts if the abolition 
resolution could be put through the House. On June 
15, 1864, it was defeated 93 to 65, with 23 not voting— 
13 short of the requisite two-thirds \fter the election 
of the following November the Administration had no 
doubt of what the result would be if action should be 








Lincoln and Douglas at Galesburg 





g national election. 
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d convene. 


put over until the thirty-ninth Congress shou 
In his annual message the President dealt 


issue. For the first time the voice of the people had 


with the 
T me 
been heard thereon. The new House which would 
take office in March, 1865, would surely pass the 
amendment. Why then “should not the 
which had failed to adopt it at the pr 
now act upon it favorably? ... Why not agree that the 
sooner the better?’ The vote was taken on the last 
day of January, 1865. The amendment carri 
56, with eight not voting, a bare margin of three votes 
Little wonder that the floor and the galleries were swept 


1 . 1 . 2 +a% 
with a storm of cheers. Recorded as vot 





11 Democrats from the non-slave States. Of the two 
mentioned by Dana, and said by him to have been 
reckoned as “sure” by Lincoln, English voted Yea and 
Cox Nay. Of the abstainers six had voted Nay, 

only two had abstained, in the vote of the preceding 


June. 


Nevada’s Votes Desired for November, 1864, 
Election 


While it may not have been necessary to employ log 


rolling methods to bring Nevada into the Union, the 
President and many party leaders were determined tl 
the new State should be admitted before the November 


election and they depended on its lone Representative, 
Henry G. Worthington, for one of the votes needed for 
the passage of the abolition resolution lhe eastern 
newspapers make the reasons for haste abundantly cleat 
The New York World on the day Nevada was 

claimed a State declared that the President was count 


ing on the three additional electoral votes t Ww Tic 


i al mmber of the family 1 ld ] ntitled. TI 
tne new member or the tamiuy wouid be ied 1¢ 
New York Herald expressed similar opinions Phe 
Boston Transcript said: “There can be 1 ibt 

' r +t 


the three electoral votes of the new State will be cast 


During that black summer of 1864 Abraham Lincoln 


for once lost confidence in his own destiny. Assut 

ing that he could not be returned for a second term, 
he had every member of his Cabinet sign a paper, 
which, as they learned weeks later, contained his pledg: 


t his successful opponent for the say 


to cooperate with 


ing of the Union. Even as late as mid-Oct r his 
defeatist mood came back at intervals (One evening 
in the War Department telegraph office he te out 





‘ he ¢ a 1 ; ’ - + ‘ 4 | 
in his own hand and from memory an estimate of the 


prospective electoral vote. He allowed McClellan 114 
electors and the Administration 117. He did not count 
Nevada although the arrangements for its admission 
had been completed. Major Eckert added the new 
State’s three votes to the President’s total 

For Nevada to be admitted in time it was necessary 
to modify the Enabling Act and to use extraordi1 
means to get the 
Washingto1 
contingencies 


Constitution of the new State 
Congress thoughtfully provided for | 
he date for the popular vot 
proposed Constitution had been set too late in the Act 
; 


Governor Nye forwarded a memorial to the 


capital suggesting that this vote be set 





g 
weeks, so that the voters might pass on the Constitu 
tion on the day that Nevada would elect inty and 
territorial officers. Between this date and the Presi 
dential election there would be an interval of tw 
months. The poll must be canvassed by the Gove 
the United States District Attorney, and the Ter1 
‘ial Chief Justice, and certified to the President 
ington together with a copy of the Constitutior 





Also the new State must organize the districts for the 


VOL. 26 








Ay 








APRIL, 1940 \BRAHAM LINCOLN AND 


Constituti egraphed to Washington 


| : sion, resort was 
to Wash 
On Dec. 15 
rst Stat m M. Stewart 
rs They 

le | | | l { it] Ol office 
e S | = day after the 
mendment 

he prairies 

2 21. Both 

General 

) t t Sept 30 

Cabinet 


nouncing 


ent warrant 


r 1 1 admission 


the Overt 


la coupk 


irchives It 

5 t 15,000 words. 
Mail and 

out ocean 
bill 
$3416. t DI ut that im 
( ter ne was 

Fra ; ! e ot the Cali 
appointed 

ite? a { TRC eeded to the 

All da\ 
Oct Che messag« 
vas re 


lent 


i ‘ > sh ) : 
76 * OQ The Presic 


that month. 
Nevada du lect te r Lincoln and 








Nevada Ratifies 13th Amendment 


For the ad ( endment, the 
ratification of ! was considered imperative 
With 36 Stat rat tions would be necessary, 
and there v n that the amendment might 

Id I 1 upon. The day 
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Taken when he began 
Reprinted from March, 1937, issue 
of the Journal. 


Lincoln’s first portrait, aged 37. 
riding the circuit. 


Junior Bar Notes 
(Continued from page 309) 
New York Monthly Luncheon Successful 

Professor Philip C. Jessup, Professor of Interna 
tional Law at Columbia University, addressed the sec 
ond of the series of monthly luncheons of the Junior 
Bar Conference held in the downtown New York area 
on February 19th. Professor Jessup’s discourse on 
“Current Assertions of Neutral Rights” dwelt upon 
the incidents of the “Altmark,” the “City of Flint” and 
the detention of neutral vessels at control ports by the 
British. Similar luncheon meetings are planned for the 
Spring months. Frank L. Dewey, who is in charge of 
membership work in the Second Circuit, assisted by 
Lymon M. Tondel, Jr., has arranged this series of 
iuncheons which thus far have had attendances of more 
than 100. 


Ohio Welcoming Luncheons 
Welcoming luncheons to successful applicants fot 
admission to the Ohio bar were held in February at 
Columbus, Cincinnati and Cleveland. These were 
sponsored by the Junior Bar Section of the Ohio State 
Association of which Earl F. Morris, former Council 
member of the Conference, is Chairman. To these 
projects valuable cooperation was given by the Cleve- 
land Bar Association, the Barristers Club of Columbus 
and the Junior Bar Committee of the Cincinnati Bar 
Association. Conference Council member James A 
Gleason, State Chairman Clark Morrow and Member- 
ship Committeeman, Harry E. Green, represented the 

Junior Bar Conference at these ceremonies. 











THE ACHIEVEMENTS OF THE AMERICAN BAR 
ASSOCIATION: A SIXTY YEAR RECORD‘ 


Stages in Bar Organizatio1 Kach Form Answered Its Purpose for the Time, But Need 


Profession Called for New Plan—Association Wins Right to Speak for Whole Bar—Devel 
ment of National Program—Place of Assembly and House of Delegates—The Futur 


By Max RADIN 





C} Lid Nl t ¢ 
THE RECORD en a i cws 
cke great mal ts membe 
ITHIN SIXTY years the \met Bar Associa | s it may ef is ( 
tion has grown frot professional group, or no mean value. The at 
ganized primarily for thei n protection and = govyernme: A ie 


advancement, to a great communal titutior It is lwavs involve t issistance of lawver 

extremely unlikely that during the first years of its tence of a great and semi-public b 

existence public note was taken of it t greater extent conceivable doctrine may be formally 1 
; : 





than of the meeting of societies tomologists or scussed will prevent “S 

Tr . ‘ ‘ ' ; z +4 
astronomers Today a meeting of t merican Bar’ gated and unreal rid, a sit 
\ssociation is front page ; lline news, not only in’ the result of a purely technical and pt 
the citv in which the meeting is held, but throughout the meeting behind closed doors an 


country. technical problems of its own pr: 


The record of its accomplishment as presented in the Che relations the bar to the gen 
faregoing pages gives only certain high points, a num still quit tis ory. The 
ber of definite activities of larger than ordinary import trong an attitude of fear and sus] 
in which the Bar Association has improved the situa the public, and far too frequent a repet 


tion in the country as far as the administration and the neyed jibes at tl umed rapacity and 


formulation of law are concerned and as far as the rela enness of legal p1 » This is in 1 

tion of the profession of law to the public is concerned. profound psychological resentment ag 

It is a notable record and one that may be viewed by’ existence of professed groups of expert 

lawyers with legitimate gratificatior it is also a reflection of the feeling that 
That the Bar Association has not cured all the ills necessity serve the needs of the ecor 

of the law or of society is not altogether surprising. It privileged classes and not those of the les 

may even be properly said that it has not done all that it \ very similar situation—not usuall 

might conceivably have don But among the specific personally expressed—exists in the prof 


results ot its activity there ne I I ne ft it 1S cine and nas given rise to a del 


apt to be forgotten. f medical organization, sometimes called 


Association a Forum of Discussion : rye Peg oe saree “P - lt 
not mean quite the same thing, < 
The American Bar Association in its meetings and in purpose is concerned. agenci “eh st at 
the meetings of its affiliated and ass ted legal organi which attempt to make litigation in s1 
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of “federation” that seemed an urgent one. Mr. Bald- 
win, to whom more than to any other one man the 
original incentive that led to the founding of the Asso- 
ciation is due, had in mind a “federated” association 
The basis for considering a federated bar as a desirable 
thing was, of course, the federal character of our na- 
tional constitution. But the movement was not merely 
the reflection of an historical accident. There was a 
substantial reason for regarding the federal character 
of the country as a controlling analogy. 

It was a fact that striking local differences made the 
bars of certain states different in type and character 
from those of others. It was a fact once more that local 
associations had been formed in many states that were 
older than the national body and had an honorable 
history as well as an established function in their com- 
munities. Further, the varying degree of control which 
the legislatures of different states exercised over the 
practice of law in their jurisdictions, made it difficult 
to apply rules generally over the United States and 
suggested the type of organization in which the individ- 
ual character of groups is maintained while a general 
unification is none the less made possible. 

The process of federation, one might say, presented 
itself first as a purely state problem. In many of the 
states there had been local associations, county and city 
bar associations, special and particular bar associations, 
and in many of them there were also State Bar Associa- 
tions which had little or no connection—certainly no 
formal connection—with the local bodies. Evidently 
the problems of coordination and unification could be 
much more readily solved within the state structure than 
within that of the nation. 

The process of welding the state organizations of 
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But in 1914 we see the beginnings of another idea in tire bar of the country may be evidenced in statistics 
state organization that went far beyond the notion of In 1880, two s after its foundation, it 552 mem 
federation. This was the movement toward “integra bers. At that e there were said to be 64,137 lawyers 
tion.” Apparently the matter was still in the discus in the | d State s. In 1938 it had 31.735 me ers 
sion stage in 1919. The total number of lawyers cannot be accurately de 

Integration harks back to the ancient guild notion terminated. It seems, however, that it w not be short 

| Ct basis. Members of 180,000, if not well this figure ( pe 
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integrated bar is compulsory. Only as a member of the tion consequently has rol 
integrated bar may a lawyer practise at all. The inte a ratio twenty times as great. But it is apparent that 
grated bar is vreneral v in the torm ta public corpora considerable as this increase has been \Ssocia 
4 , . : . : ° .? . Shee , : +] f he 
tion with wide powers a1 sper relationship to the can still claim no more than about one-sixth of the 
Supreme Court of the state bar for its membe rship. 

The movement for integration made rapid headway If to the members of the American Bar Association 
and encountered violent opposition In New York, ere were added those members of 1 bodies that 





through an unfortunate attempt to secure excessive po lid not form part of the national body, the total met 
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It could not be asked of them that they recon 
stitute themselves as a condition of participation. 

That is to say, the participating local institutions 
might vary from a small, carefully selected, long es 
tablished group of eminent lawyers to an organization of 
which all lawyers are by the law of their state required 


terms. 


to be members. For the purposes of coordination, the 
latter is much the more desirable basis, if the Associa 
tion is ever to speak with the authority of the entire 
profession. But clearly the Association had no right 
to refuse the assistance of lawyers who refused this or 
any other particular form or organization. 

When the Association met in 1935, four plans were 
proposed (60 ABA Rep. 563-573), to which a fifth 
plan was added from the floor (ibid, 202-203). These 
plans, briefly summarized by the Chairman, may be 
still further summarized : 

1. Continuation and enlargement of the National Bar 
Program. 

2. Improving the existing organization without not 
able change. 

3. Increasing membership of the Association by mul 
tiplying occasions of service to lawyers. 

4. Federalization of the bar and the creation 
House of Delegates as the governing and policy-deter 
mining body. 

5. Decentralization of the of the Executive 
Committee, election by ballot and a referendum on poli 
cies. 


ota 
p wer 


Federated Bar Becomes a Reality 


\fter a long and vigorous discussion it was voted to 
adopt the principle of the fourth plan and to refer it 
for further study. In the meeting of the following yea 
the Plan was adopted so far as the new type of organi 
zation was concerned. The members present consti 
tuted themselves as the Assembly of the American Bar 
Association and plans were made for the selection and 
the calling together of the House of Delegates Che 
American Bar Association after fifty-seven years had 
become the federated bar contemplated by its founder. 

When the Association met in 1936, it held the organi 


zation meeting of the House of Delegates. On Sep 
tember 27, 1937, the first annual meeting of the House 
a 


of Delegates was held. The new constitution and 
(Continued on page 358) 
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THE ASSOCIATION’S ACHIEVEMENTS 

Many thoughts are suggested by the comple 
tion, in this number of the JouRNAL, of Pro 
fessor Radin’s fine essay on the achievements 
of the American Bar Association. 

The adoption by the Association of a 
radically new constitution in 1936, may not, 
perhaps, on the near perspective of today, 
reasonably be said to be as objective an achieve 
ment as those described in earlier installments. 
But it may yet outweigh them. What the Asso- 
ciation did was to change itself. That was a 
disciplinary and hence a moral act calculated to 
characterize continuing activity. The new con 
stitution was not an end in itself. If the dedica- 
tion, the ideals and vision, and the energy which 
brought about the adoption of that constitution 
continue, the result must necessarily be vastly 
to increase the ability of the whole profession 
through the Association to achieve whatever 
definite objectives it believes should be 
achieved. As matters now stand the outcome 
rests as much with the bar and with the other 
Associations, as it does with the American Bar 
Association. 

Once the philosophy and mechanics of the 
new constitution are understood this is not 
difficult to demonstrate. What the Association 
did was to make ready to share with all the 
larger organizations of the bar the right to 
speak in national terms for the profession. For 
nearly sixty years, as a selective voluntary or- 
ganization, it had claimed that right in default 
of competitors, and even though it never 
reached as many as a fifth of the members of 
the Bar directly, through its own forum, or 
through affiliations. The historv of the coor- 
dination movement from 1878 to 1930 
(19 A.B.A.J. 17) shows that the main stum 
bling blocks to the attainment of a repre 
sentative character were two: An unwilling- 





ness to allow non-members who paid no dues 
to have a voice in speaking for the Associa 
tion; and a like unwillingness to allow mem 
bers or non-members to express themse 
unless they attended meetings. These wet 
considerations which protected against an early 
overdevelopment of machinery which would 
have destroyed the Association. But they pre 

ented the Association from attaining a truly 
representative character. The ideas they re 
flected had attained the force of traditional 
values, and had engendered vested advantages 
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ive 
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and perquisites, as traditional values invariably 
do. During the thirties, the bar itself became 


more self-conscious and more aware that its 
social responsibilities could only be discharged 
by collective action. This was a reflection of 


a social trend, and had all the force which 
social trends exert; it was not, primarily, of 
professional origin. The significance of the 


\ssociation’s reorganization lies in the fact 
that it recognized that the whole bar must be 
induced to accept a heightened collective obli 
gation toward society and that such obligation 
could only be discharged by means of adequate 
organizational machinery. For the American 
Bar Association this involved some surrender 
of its individuality; the release of some tradi 
tional claims and perquisites; an increased 
financial burden, and the willingness to allow 
its control to pass to a House of Delegates, as 
a vehicle for the whole profession, from its 
own private Assembly, which had been a 
vehicle for its own members alone. The House 
of Delegates numbers 181 members. More 
than half of them are appointed by sister asso 
ciations and affiliated organizations. More than 
100,000 lawyers now have practical means for 
expressing their views on what should be the 
attitude and the activities of the bar nationally. 
Before 1936 no such opportunity existed. The 
old American Bar Association provided it for 
only 30,000. 

If vision, sincere effort and self-denial con 
stitute achievement, the reorganization of 1936 
was a great achievement, and it may, as Dean 
Pound predicted that it would, ultimately rank 
with the foundation of the Association itself. 
If the American Bar Association cannot 
awaken the profession to the social necessity 
for a truly nationally organized bar, or if, 
awakened or unawakened, the profession re 
fuses to function by means of the machinery 
it has provided, no lasting achievement will 


merit record. But the signs are otherwise. 
There has been steady growth since 1936. The 
House of Delegates has developed into a hard 


working and conscientious body, of increasing 
influence. The public accords to its debates 
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and pronouncements an attention never ac- 


corded the old As bly. 

The reorganization of 1936 brought the 
Association int harmony with the dem- 
ocratic and representative foundations of our 

iti | polity, nabled it, at long last, to 
egin to speal meon Baldwin hoped it 
vould, with ed voice, for the entire 
profess 

USE OF RES MENT BY COURTS 

Increasing jud use of the Restatement 
is interesting] | in the publication of 
the America! nstitute Publishers called 
the Restatement Courts. This volume 
gives, among ot things, citation paragraphs 
for judicial « he Restatement which 
lave appearé Ses ted through 
the Nat R system. In the first 
edition of this pul ition, which came out in 

934, there 7 such paragraphs. Two 
vears later the number had risen to 875. The 
following year there were 2646 such para 
eraphs d this ’s edition, which includes 
material received up to July 1939, shows a 
total of 4753. Pennsylvania leads in the num 
ber of citatio1 660, not luding “‘side 
reports.” Nev s second with 503. But 
many States in v h the lume of judicial 
business is 1 t show considerable ad 
ditional judicial f the Restatement. Wis- 
consin, for inst shows 190, Mississipp1 
167, Minnesota 1] Connecticut 126. As 
might be expect Contracts is the subject 
most cited. It first to appe The last 
volume of Tort e out only last Novem 
ber, but the tot Torts cit ns runs well 
over 1000 

It is much har to say to what extent such 
citation is affect results reached in litiga- 


described the vari 
ous factors whi influence a judge’s decision 
in that remarkable book of his, “The Nature 
f the Judicial Process.” he did not and 
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‘ould not tell | reader of a judicial opin- 
ion could determine which one of these factors 
was the conclusi ne in an civen piece of 
litigation and ] that could be deduced from 
the four corners of a paper which an opin- 
ion is writtet Restatement may be cited, 

ong with ju cisions, for a proposition 
of law Hi much force has each in the 
court’s mind? Noonecan answer. Sometimes 
the influence of rk like the Restatement is 
pretty clear. 71] in Vilhams v. Kroger Gro- 
cery & Balk hany, 10 Atl. (2d) 8&8, 
Mr. Justice D: n an opinion of a little more 
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Torts six times. In Pearlman v. Garrod Shoe 
Co., Inc., 11 N.E. (2d) 718, the New York 
Court of Appeals states the turning point of 
the case by saying: “Under the pleadings and 
proof, plaintiff may recover on the ground of 
negligence irrespective of contract” and cites 
the Restatement. Even in such an instance it 
is possible that the same result might 
have been reached if no Restatement of the 
Law had been written. Occasionally the 
influence of the Restatement seems to show it 
self even more directly. Thus in The Light 
ning Delivery Co. v. Matteson, 45 Ariz. 92 
(1935), Mr. Justice McAllister says: ‘The 
most recent expression we have been able to 
find on the subject is by the American Law 
Institute in its Restatement of the Law of 
Agency, and it is to the same effect. In sec 
tion 41 of that work the rule is stated and its 
meaning illustrated with two sets of facts so 
clear and so nearly the same as those with 
which we are here concerned that, coming as 
it does from an authority which the bench and 
bar of the country regard as the highest, it is 
decisive of the proposition.” 

An analysis of already published State An- 
notations totaling some eighty volumes shows 
that it is perhaps the most important place 
where the work of Restatement can influence 
the growing law. This analysis, which in- 
cludes all State Annotations in the various sub- 
jects published up to February 1, 1940, shows 
some very interesting things. One is the com- 
paratively slight variation between the local law 
and the general statement of the law expressed 
in the Restatement. In Conflict of Laws and 
in Contracts, for instances, cases on a com- 
posite recapitulation of all the Annotations 
show contra authorities only amounting to 2.6 
per cent. In Agency it was down to 1.4 per 
cent. But the most interesting thing shown in 
the analysis is the frequency of great gaps in 
the case law of any State, even those which 
have a well developed jurisprudence through 
many volumes of reports. In Contracts the 
recapitulation of all annotations cited showed 
“no local authority” in 26.4 per cent of the 
total, but in Conflict of Laws it runs up to 47 
per cent and in Torts it runs up to 46.4 per 
cent. Courts can thus, in an immense area in 
the law, accept the Restatement as authority, 
if they choose to do so, without the considera 
tion of prior decisions either for or against the 
propositions set out in the Restatement. The 
rapidly mounting citations indicate an over- 
whelming likelihood that the Restatement will 
become more and more important to the juris 
prudence of America. 
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CONSTITUTION—REVISED VERSION 





that it does not remain static,*°—styles in dress, in 
thought, in government and its functions come and go. 
However, this is not to say that certain ethical and gov 
ernmental principles are not fundamental and, from his 
tory, demonstrated to be pragmatically most useful for 
society. 

Thus it follows that judges see the Constitution “as 
through a glass darkly,” in terms of their own experi 
ence as lawyers, administrators, and politicians before 
they the bench.*?_ It is impossible for the 
judge to discard his stored-up sensory experience which 
has become crystallized into “rationality” as he undet 
stands it; in truth, this unitary complex is his own 
unique personality which differentiates him from other 
human beings. Earlier judges** in our national history, 
springing from an environment of individualism 
self-reliance, construed the Organic Law in such fashion 
as to cabin and confine government in narrow limits; 
was but “reason” in their eyes. In their view, 
men did not “belong to the State,” but the State be 
longed to men as their servant. Basic and eternal 
principles governed in the affairs of men and controlled 
government as a “higher law” above a constitution 
That government was best which governed least. ‘Thi 
individual stood alone and made his way in the world 
unaided by government, but to be protected by the Con 
stitution against government when it invaded the realm 
of his fundamental rights gua person, Private law would 
furnish similar protection against the unlawful acts « 
groups” unconnected with government. As 
styles in dress and personal appearance were different 
in earlier generations from those prevailing today, so 
he thought processes and attitudes toward the Consti 
tution were unlike the majority conceptions of the pres 
Is there not a connection between the stern vis 
patriarchial appearance of older justices on 
the Supreme Court—as seen in numerous composite 
photographs of them in earlier days—and their mor 
constitutional interpretations? Coupled 
with these external influences were those originating in 
the inherent mental characteristics of judges,* 

re metaphysicians, historians, logicians, “equity 
“practically-minded,” and thus be 
cause of their diversities gave a composite construction 
f Constitution unlike some of that prevailing in 
Their mental horizons also were 
far-reaching as may be those of our own 
the lessons of history behind them and with m« 
roblems of government and capitalism befor: 


asc ended 


and 


1 
this 


“pressure 


ages and 


“orthodox” 


varying 
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intuitionists, or 


the present, not a 


generatiol 


ntricate ] 


p 


them, not to mention the mistakes of these institutions 
rhe close interrelation between the epistemological na 
ture of judges as human beings and the interpretative 








A similar 

relationship must also be recognized between the domi 

nant social and economic activities and their impact 

upon the Constitution through the judges. 

Where the “Revised Version” of the Constitution 
Is Marked 


Obviously the Constitution, because of its flexibility, 


process of the Constitution must be evident. 


the inevitability of change in mundane 





0, mr ting upor 
Cardinal Newman said: “In a higher world it 
‘therwise, but here below to live is to change, and to be perfect 
to nged often.” “Essay on Development,” p. 39 
21 dissenting in Baldwin v. Missouri (1930) 28 
» 

22 study of some of these judges, cf. C. B 
Swisher, ife of Stephen J. Field” (1930) ; ibid., “Roger 
Taney” 1935 ] B. Clark, “The Constitutional Doctrines 
of Justice Harlan” (1915); A. Lief, “The Social and Economi 
Views of Mr. Justice Brandeis” (1930) 


Casuistry” (1933) 27 Ill. L. Rev. 261 
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will yield more under judicial construction to the im- 


pact of those forces within our times which are domi- 
nant and irresistible than to those which are otherwise. 
I find in the field of econ omic and social relations, due 
to business depression, and in that of extension of gov- 
ernmental regulation, because of a unifying nationalism 
incident to industrialism, the influences that have occa- 
sioned a revision of the “judicial” stitution, There 
are some minor developmen ts intertwined which stem 
from the conception of the essential unity of govern- 
mental activities despite State lines and the Tenth 
Amendment. I do not, on the other hand, find much 
revisionist influence operati ve in so far as the ap yplice a- 
tion of the “Bills of Rights” may be concerned ; in fact, 
I find a strengthening and even an enlargement** of 
these basic protections as interpreted by the Supreme 
Court—a field of inquiry not pertinent to the present 
study. 

A cross-section of the strata underlying the 
version” of the Constitution will disclose the following: 
I. The “Liberty of Contract” Revision; II. Revision 
of the Interstate Commerce Formula; III. The “Re- 
vised Version” of Federalism; IV. Erosion of the 
Reciprocal Immunity from Taxation Doctrine; V. Rec- 
ognition of the Unity of Judicial Interpretation in Fed- 
eral and State Courts; VI. Revision of the Older Con- 
ceptions of the Functions of Government. Each of 
these will be discussed seriatim. 


‘revised 


4 
The “Liberty of Contract” Revision 


The formula “liberty of contract” stems from judi- 
cial construction of the “due process” clauses of the 
Fifth and Fourteenth Amendments; it does not ex- 
pressly occur in the Constitution. This formula was 
often employed by justices in the Supreme Court to 
invalidate social and economic legislation which a ma- 
jority of such justices regarded as violative of the 
“fundamental personal rights” of those regulated, hence 
repugnant to “due agen of law. Within recent 
times the formula has been considerably revised with 
respect to regulations of law imposed upon the employ- 
ing class as well as upon those who sought to accom- 
plish objectives regarded by government as inimical 
to the general welfare. The justices of a generation 
ago, in 19085 and 19157° in particular, striking down 
State and Federal legislation which forbade an em- 
ployer to discharge, or discriminate in hiring against, 
any “union” worker, did so ‘Geiaai of grave interfer- 
ence with the constitutional right of “liberty of con- 
tract.” But a majority of the justices in 193727 sus- 
taining such legislation—except for non-criminal pen- 
alties—acted upon the simple ground that the prior 
precedents were “inapplicable to the present circum- 
stances.” The span of the years tells a powerful story. 
Where the former justices saw an end to freedom and 
liberty and the growth of tyranny both governmental 
and private because of increasing union ism under spon 
sorship of government itself, the later justices found 
no especial ground of fear or worry, especially sO since 


the employer might place his reasons for discharge or 


discrimination upon other valid grou — and also be- 
cause there was no compulsion of la upon ~_ to em- 
ploy union members And so in connection with the 


24, Schneid er v. State (1939) 60 S. ¢ 
25. Adair v. U. S. (1908) 208 U. S. 1 
26. Coppage v. cone (1915) 236 U. S.1 
27. National Labor Relations Bd. v. Jones & Laughlin Steel 


( (1937) 301 U. S. 1 


EDWIN F, ALBERTSWORTH 


imposition upon the employer of minimum wages for 


certain employees in the lower brackets of income, wher 
former justices** saw grave danger to the constitutional 
right of “liberty of contract,” in that fixation of min 
mum wages would also permit maximum wages by law, 
later justices*® were unimpressed in that tl 
might still refuse to employ workers in the lower scales 
of income or any number of them. Thus the Constitu- 
tion in these respects meant one thing to an earlier 
generation, and a different one later, due 
altered judicial viewpoints in majority opi 
cussion is not here permissible of other d 
nor the factors which occasioned this judic 
front resulting in a “revised” conception of 
of contract” formula, with a necessarily 
sion” of the Constitution.2° Nor can I here explore 
the economic effects of such a judicial revision up 
employment, investments, labor disturbances, and con- 
tinuance of economic depression through lack of cor 
fidence of private capital in the protective safeguards 
of the Constitution as heretofore regarded [ merel 
describe this “revised version” of the Constitutio1 
through judicial interpretation. 
IT. 

Revision of the Interstate Commerce Formula 

The powers of the Central Government have been 
expanding into those of the several States for a hal 








century, but during the decade of economic depressio1 
Adkins v. Children’s Hospital {1921 261 U. S. 525 

Mo orehcad Vv. N. Y (1936) 298 U. 587 
West Coast Hotel Co. v. Parrish (1937) 300 U. S. 379 


4 Cf. supra, note 10. 
31. “Capital Insecurity Under the C 
Georgetown Univ. L. J. 261 
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eginning w Z eceivi ed impetus. This III. 
dit 2 goa _ acsappn A assis os a ae The “Revised Version” of Federalism 
ing sw seeking aid from govern- 
whe : \s timid or scarce, and to The fundamental philosophy of the Constitution that 
© notion that ¢ t could through law contro] the Federal Government, unlike that of the several 
, ; ovide parity be- States, is one of delegated limits, has been undermined 
een e levels.22 “State during the past decade of economic depression. Con- 
vere era | expressions.” In  tinual federal spending through deficit financing to re 
g Congress to bring together em- lieve economic distress and to stimulate industrial re- 
mie ; argaining table’ covery, has inculcated a popular conception that fed 
ever e Court predi eralism as a form of government is, and ought to be, 
neh te | the constitutional power in ¢xXtinct or considerably changed. It has been asserted 
e Central ‘ so declared in the legisla- that State equality of power with the Federal Govern- 
re tions upon the free flow of ment once had its usefulness, but today should yield 
rs \ nstitutional con- ™ many particulars to the “paramount federal author- 
ovation, none- ty.” Since the Central Government in contrast with 
aimee des eae ' isinesses heretofore regarded the several States had, unlike the latter, unlimited debt- 
baaically “int te”? in iracter. but now «as  ‘imcurring power, it was natural to “face east” to Wash- 
tate commerce in certain ‘%™gton for disbursement of funds.*® In the granting 
stan » “revised” the formal @nd lending of such funds, the Federal Government 
Constitutio1 ‘ Numerous questions arose Predicated its claim to constitutional power upon 
oniten the formula “protection against grounds of “providing for the general welfare” or the 
ng them be- disposal of its own “property.” In the process, the 
9 4 ernment might in future Government attached to its bounties various restric 
: ses apart from ions to be observed by the recipients, resulting in the 
revations of em- purchase” by Government of regulatory areas for 
oa ' ntiniind ral power. Have Merly reserved to the several States.*4 And in the 
ev liscernible allotment of contracts for performance of necessary and 
proved by the Orthodox” federal functions, the Government stip 
Court t tf | construction, which may  Ulated that the contractors observe federal regulations 
Ye applied by aS to hours, wages, standards of conduct, et cetera, 
sane which, apart from such consent and under earlier con 
known in con structions of the Constitution before the advent oi 
e bottle’—the yper-governmental activity, the Government could not 
Court ore nal power in heretofore have required by compulsion of law.** Allegation also 
regarded en products have been Of “emergency’’** conditions on the part of Congress 
ipped { a 1s boards of trade, and President, under which the idea was conveyed that 
ch Where older decisions Constitutional restrictions as to want of power in the 
| iesat the activities at the “throat.” Central Government would be at minimum, further in 
ended federal regu doctrinated the American public with unified national 
ch the prod- ism as contrasted with “federalism.” Wherever thi 
ated.326 The Supreme Court sought to check prevalent tendencies 
eivablv come #Way from federalism, it incurred disfavor among great 
ere their ship numbers, so that it became popular to criticize thé Court 
nercs as an obstructive force in the American system. At 
\ Court. striking down ‘te™pts to “pack” it resulted, and were defeated in part 
m the channe! When a majority of the justices in important social and 
child labor37 economic decisions decided, temporarily at least, not 
’ cannot longer be © frustrate this trend manifest in the country.** Con 
d the present stitutionalism and the niceties of jurisdiction between 
roughout the Federal and State Governments were not of importance 
; ‘ nts of view 1 popular and legislative thinking, nor indeed event- 
n legis- wally in the judiciary. What was important to many 
no geakenl was whether or not industrial revival eventuated 
Constitution through governmental efforts, or whether the recip 
iment is in ents in the underprivileged groups were prevented 
from “revolting” against government and obtaining or 
demanding some other type. <A centralized, powerful 
» Government, acting summarily without too much con 
| R is it 40. O. R. McGuire, “The Achilles Heel of Constitutional 
tion Government in America” (1939) 46 W. Va. L. Q. 47 
é 411. Cf. U. S. v. Butler, supra, note 32. And Duke Powe 
. und Board Co. v. Greenwood County (1936) 299 U. S. 259. 
s 42. As under the Walsh-Healey Act, 9A, F. C. A. Tit. 41 
c 5 8, and cf. Slusser, sec. 35. 
e N Tolerable” (1939 43. As, for example, sec. 606(c) of the Communications Act 
14 of June, 1934, 48 U. S. St. at L. 1064, at pp. 1104-05. 
S. 251 44. Cf. supra, note 10. 
x » U. 5. 20 45. For this viewpoint, I cite without endorsing it, George 
S tucky Whip Soule’s “The Coming American Revolution” (1936), 


“The Crisis of the Thirties.” 
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stitutional restraint, was believed to be the best 
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YOUR SURROGATE- QUE HOMBRE! 


|§ Intcrrogate 


Your Surrogate 


| Re points you flunked in college. 


He’s just that kind 
Of “greasy grind” 


Who’s full of I3lackstone knowledge ! 


2 Appreciate 
Your Surrogate 
ln every term and season | 
If you but ask 
He'll aid your task 
And make quite clear his reason! 
a This Legal ace 
With case and grace 
Steers us with rare acumen 
Your thanks, with vun 
Are duc to him- 
Remember he's but human! 
: To save your face 
Prepare your case ~ 
Lest he surmise your tangle. 
Play faic the game, 
He'll do the same 
And help From every angle! 
fo 


His skill and tact 
With law and fact 
Elicit admiration |! 
But - don’t provokc~ 
Lest lightning stroke 


Bring sudden consternation |! 
That good old scout 
Day in, day out, 
Gulps question after question. 
‘Tis wonder he 
ls ever free 
From mental indigestion | 
* He handles gyief 
Beyond belicf 
Hard problems haunt his pleasure. 
Both just and kind 


His watchful mind 
Stands guard o'er family treasure i 


6. Your Surrogate 
Toils long and Lite~ 
Such zeal prompts imitation! 
He champions right 
In daily fight ! 
God speed his great vocation } 


— Charles ‘7. Lark 


(On the occasion of the dinner to Surrogates at the Association 


of the Bar, New York City, January oth , L940.) 






























REVIEW OF RECENT SUPREME COURT DECISIONS 


Labor Union Has No Standi1 


Enforcing N. L. R. B. Order 


Rights—Sec. 67 (f) of Bankri 


iptey Act Does Not Automatically 





ig to Press Contempt Charges for Violation of Court Decree 


National Labor Relations Act Not for Adjudication of Private 


Discharge Liens for Income 


Tax Purpose—Settlor May Still be Considered Owner in Short-Term Family Trust—State 


Statute of Limitations Not Necessarily Applicable in Federal Equity Suit—Appeals from Or 


ders Under Ch. X of Chandler Act 


Appeals Matters—Licenses of Citrus Fruit Dealers: Injunctions: 


shoremen’s Cases 


) ] 


Criminal Appeals—V enue and Limitations in Board of Tax 


Constitutional Law—Lon: 


State Law on “Psychopathic Personalities’ Upheld 


By EpGArR BRoNSON TOLMAN* 


National Labor Relations Act—Standing of Labor 
Union to Press Charge of Civil Contempt. 


Under the National Labor Relations Act, the Labor 
Board alone is authorized to take proceedings for the en- 
forcement of its orders. When the Board has obtained a 
decree of a Circuit Court of Appeals for the enforcement 
of its order, a labor union has no standing to press a charge 
of civil contempt against an employer for the employer’s 
alleged contempt of the judicial decree made to enforce the 





be said to have been created by the Act. It is noted 
turther that discrimination and coercion to prevent 
tree exercise of these rights by the emplo ir 
subjects for control by legislation. In f 


the right Congress undertook to make « 
an instrument of peace rather than o 
by the enactment of the Act. 

An analy sis of the Act then follows 


order of the Board. 
Amalgamated Utility Work. 

ison Co. of N. Y., Inc., 84 Adv. Op 

Rep. 561. 
This opinion deals witl 


a question 


1 


of a labor union to press a charge 


against an employer for alleged conte 
decree made to enforce an order of tl 


Relations Board. 

The Board ordered the 
to desist from labor practi 
to take certain affirmative 
of Appeals granted a decre 
petitioner later brought a 
Court of Appeals to have tl 








judged in contempt for failure to comply with certain group making the charge does not beco 
requirements of the court decree affirming the Board’s the proceeding. It is the Board, and the Board 
ouder. its designated agent, which ver t 
a eee — plaint against the person witl 
I : 7 a practice. If c it is 1e g 
willingness to participate in an investigation of the a before the Board or a member thereof or it igent 
leged violation of the decree, but the | uit Court of The pe compla 
Appeals denied the applicati ground that the answer y. Othe 
petitioner has no standing to press charge of civil illowed to intervene and present testi 
contempt. On certiorari this was affirmed by the Su- the discretion the Board, or its g 
preme Court 1n an | M ( HIEF JUSTICE ducting the h a Section 10 (b S 
HUGHEs. ‘ is under the control of the Board. 
In dealing with the questi pinion considers penises) on Se pee ewe 
Pibsgeens Ane ae or engaged or is engaging in the unfair 
me contention OF the peutiones the Act creates ith the Board. If the Board is of the opinion that the 
private rights as to self-organiza 1 collective bat unfair labor practice has been shown, t Board must 
gaining. This contention is rejected with the observa state its findings of fact and issue its ‘ce nd desist 
tion that the right to organize and select representatives order with such affirmative requirement ll effe 
for lawful purposes is fundamental | cannot properly tuate the policy of the Act. Section 10 
i ia “So tar, it is apparent that Congres entrusted t 
( Note \ll Supreme Court decisions rendered from the the Board exclusively the prosecution 5 
recessing of Court on Feb. 12, 1940 up to and including Mon by its own complaint, the conduct of the ring, the 
day, March 11, are reviewed or summarized in this issue of the adjudication and the granting of 
Journat. On March 11 the Court recessed to March 25.) The Board as a public agency acting it 
*Assisted by James L. Homire and Leland F. Tolman est, not any private person or group 


(No. 342, decided February 26, 1940.) 


concluded that the National Labor R« 
made the exclusive agency for ascertaining | preve 
ing the unfair labor practices condemned by the Act. 


lt e. 
; rwiat } 
PEIULIGUEEL i I 


on. ( {In this connection, reliance is placed 
4935, 00 up Ut 


Section 10 (a), which provides: 


QD ; 1 


[he Board is empowered, as hereinafter p1 


as to the standing . 


5 to prevent any {| 
ot civil contempt labor practi se ( listed in section 8) 
mpt of a judicial [his power shall be exclusive, and 
e National Labor by any other means of adjustment or 





son irom engaging 





has been or may be established by agreement, code, law 


and its affiliates °F _~otherwise. 


be unfair and he procedure prescribed by the Ac 
the Circuit Court 2° follows in the opinion: 
‘e the order. The “The Act then sets forth a definite and restricted 
ling in the Circuit course of procedure. A charge of an unfair labor | 
yer companies ad tice may be presented to the Board, but the perso 
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yen as the instrument to 
conduct in 

to interstate commerce. 
1 its order, the Board alone 
ithorized t edings to enforce it. For that 
1 tition the Circuit 
rcement. The court 
against whom the 
ng. If the court, 
satished that addi 
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etitior pportunity ifforded to pri 
opportunity 
nal order of the 

hole or in part 

rtunity afforded 

t to enforce it. 

the Circuit 

vided in Sec 

rd seel n enforcement of 
change the 

Section 10({), which 


Board’s order 


) ‘ dost 6th 


he ( that t text of the Act is so 
lative history is 
nterpretation. 


However. a ( { le to legislative reports 
ade it nne e Act t ipport the view 


ire under the 
Feder 1 f t, particularly as dis 
Klesner, 280 


\Y) 
Af t ‘ ¢ ¢ ‘ . +] e decision of 
Che case by Mr. Louis B. Boudin for the 
x é Vill IL. Ransom for Consoli 
| M [Lake Strauss for 


Workers. 


National Labor Relations Act—Power of Board to 
Prevent Unfair Labor Practices. 
The National Lal Relations Board has power to direct 


an employer to desist from dominating and interfering with 


the administration employee’s bargaining committee, 
to order the employer to bargain collectively, on request, 
with a union representing a majority of its employees, 


n from a committee dominated by the 
employer, and t st notices in the plant that certain in- 
dividual contracts of employment were made in violation 
of the Act, and he employer will no longer attempt 
to enforce them, but that such non-enforcement is without 
prejudice to the rights of the employees under the contracts. 

National Vat il Labor Relations 


to withdraw recogr 


rd 84 A 3: 60 Sup. ( Rep 569. (No. 
»79 { 
at hs ( { 
The princi n in 1 se concerns the 
1 Lal elations Board to 
wrder emt t to enforce ntracts with its 


employees which were procured in violation of the Labor 
Act and contain provisions violating the Act, in the 
absence of the employees as parties to the proceeding. 

The opinion of the Court, delivered by Mr. Justici 
STONE, sets forth in detail the findings of fact of the 
Board, as well as its legal conclusions thereon. 

The controversy arose out of the efforts of the 
Bakery & Confectionery Workers International Union 
of America, Local Union No. 405, an affiliate of the 
American Federation of Labor, to unionize the peti 
tioner’s plant. The Union obtained signatures of 99 
of 140 of the petitioner’s employees. The employer re- 
fused to negotiate with the Union as the collective 
bargaining agent of the employees, other than those 
who had joined the union. While efforts to bring about 
collective bargaining negotiations were being made by 
the Union, a strike developed which the Board found 
to be due to spontaneous dissatisfaction of the em 
ployees over the progress of the negotiations. Through 
a Committee of three employees the strike was settled 
and the men went back to work. The resumption of 
work, however, was made under separate and individual 
contracts of employment which were signed individually 
by 118 employees and the Committee of three. Under 
the settlement certain concessions were made to the 
employees. The contract provided for arbitration of dis 
putes over wage rates and hours of employment, but 
stipulated that the “question as to the propriety of an 
employee’s discharge is.in no event to be one for arbi- 
tration or mediation... .”” The Board concluded on this 
and other findings that petitioner, by refusing to bai 
gain collectively with the Union, had engaged in unfait 
labor practices in violation of Sec. 8 (5) of the Act; 
that petitioner by coercion and intimidation against 
self-organization and collective bargaining and against 
joining the union and compelling the signing of indi 
vidual employment contracts had violated Sec. 8 (1) 
of the Act; and that by fostering and dominating the 
collective bargaining Committee, petitioner had acted 
in violation of Secs. 8 (1) and (2) of the Act. 

The Board directed that the employer desist from the 
practices found to be unfair and ordered affirmatively 
that the petitioner bargain collectively with the Union, 
withdraw recognition from the Committee and inforn 
the Committee and employees who had made individual 
contracts that “such contract constitutes a violation” of 
the Act; that employees are relieved from all obligation 
under the contract; that petitioner would no longer 
demand performance of the contract; and, finally, that 
petitioner post appropriate notices. 

The Circuit Court of Appeals of the Circuit, on peti 
tion of the Board, decreed enforcement of the order 
with a modification, however, to the effect that an elec 
tion be held to determine whether the Union is still the 
bargaining representative of the majority of the em 
ployees. 

On certiorari the Supreme Court affirmed the order 
of the Circuit Court of Appeals with a modification to 
be noted hereinafter. 

In dealing with the question of the propriety of the 
Board’s order concerning the individual contracts of 
employment, the Court recognizes that they were th 
fruits of unfair labor practices. Also that it is not within 
the power of a tribunal to make a binding adjudication 
of rights in personam of parties not brought before it 
by due process of law. The conclusion is reached that 
the Board’s order to post notices should be changed 
in so far as it declares that the contracts with the em 
ployees are “void and of no effect.” The opinion states 
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against hin ind he did not appeal. Later, when the 
respondent, who had purchased at the assignee’s sal 
asked the bankruptcy court to confirm that sale, the 
trustee withdrew his objections to confirmation and 
accepted trom the assignee the consideration received 
from the respondent as purchaser at the latter’s sal 
he trustee’s acquiescence in the confirmation of the 
sale to the re spondent would seem to be at least a tacit 
assertion that the levy of the execution did not const 
tute an encumbrance upon respondent's title. But we 
think, if in other circumstances the trustee’s conduct 
could amount to an election to avoid the lien, it car 


have no such effect here, in view of the prior deci 
igainst him on that issue in the state court 
“We are of opinion that the trustee, having raised tl 
issue in the state court, was bound by the final decisior 
of that tribunal. The estoppel of the judgment of the 
state court extended not only to him but to the re 
spondent as his transferee. This conclusion re 
reversal of the judgment.” 
Mr. Justice Murpny did not participate in the cd 
cision of the case 
The case was argued by Mr. Claude H. Rosenstei 
for the petitioner, and by Mr. Charles E. France for 
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Revenue Act of 1934—Status of Income from Short- 
Term Trust as Taxable Income of the Settlor. 


Under § 22 (a) of the Revenue Act of 1934 the gross in- 
come of a taxpayer may include income from a short-term 
trust created by him for the benefit of a member of his 
family. Whether or not it is to be included depends on 
the circumstances relating to the creation and operation 
of the trust, particularly its short duration, the fact that 
the wife is the beneficiary and the retention of extensive 
domination and control over the corpus by the taxpayer. 

Helvering v. Clifford, 84 Adv. Op. 504, 60 Sup. ( 
Rep 554 No 383. decided February 26, 1940. ) 

This case involves a question as to whether, unde 
Q 22 (a) of the Revenue Act of 1934, income frot 
short-term trust created by a taxpayer is taxable as in 
come to him. 

In 1934 the respondent taxpayer declared himself 
trustee of certain securities which he owned. He d 
rected that the income should be held for the exclusiv 
benefit of his wife, and declared that the trust was to 
run for five years, subject to earlier termination on 
the death of either himself or his wife. Upon termina 
tion the entire corpus was to go to respondent, but 
all accrued or undistributed net income and any pro 
ceeds from the investment of net income was to be 
treated as property owned absolutely by his wife. Dur 
ing the existence of the trust the respondent was to pa 
to the wife all or such part of the net income as he, it 
his absolute discretion, might determine. During that 
time he was to have full voting power over shares of 
stock held in trust, broad powers of disposing and 
encumbering the securities in his absolute discretio1 
unrestricted powers of investment of the corpus or in 
come, power to collect income, to compromise claims 


to hold the trust property in the names of other persor 
or in his owt name, except as otherwise provided 

1; 
ail 


traordinat vidends, stock dividends, and certai1 


other proceeds were to be treated as principal, not 


income. An exculpatory clause protected the respot 
ent from all losses other than those due to his ow1 
wilful and deliberate breach of trust duties. Finall) 


it was provided that neither principal nor income should 


be liable for the debts of his wife, nor should the wif 
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Equity in Federal Courts. 
statute of limitations is not 
suit in equity in a federal court 
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to enforce the liability of stockholders of a federal joint 
stock land bank for the bank’s debts. 

Russell v. Todd, 84 Adv. Op. 517, 60 Sup. Ct. Rep 
527. (No. 329, decided February 26, 1940.) 

In this case a question was presented as to whether 
the state three-year statute ot limitations is a valid 
defense to a suit brought in a federal district court in 
New York to enforce the statutory liability of share- 
holders of a joint stock land bank for its debts. 

It was conceded that the cause of action accrued and 
the plaintiffs had notice of its accrual about three years 
and eight months prior to the date of the commence- 
ment of the action. The defendant shareholders in an 
action to enforce liability against them under § 16 of 
the Federal Farm Loan Act pleaded the New York 
three-year statute of limitations. The District Court 
overruled the plea and gave judgment for the respond 
ents which the Circuit Court of Appeals affirmed. On 
certiorari the judgment was affirmed by the Suprem« 
Court in an opinion by Mr. Justice STONE. 

In disposing of the case Mr. Justice STone calls 
attention to the fact that the sole remedy for enforce 
ment of the liability is by plenary suit in equity and that 
the decisive question is what lapse of time will bar re- 
covery in the absence of an applicable federal statute 
of limitations. It is noted that the Rules of Decisions 
\ct does not apply to suits in equity and that the 
courts of equity, in the absence of any statute of limita 
tions made applicable to equity suits, provide their own 
rule of limitations through the doctrine of laches. 

The opinion recognizes further that the federal courts 
have followed the rule that equity will withhold its 
remedy where the suit is brought in aid of a legal right, 
if the legal right is barred by the local statute of limita- 
tions. Here, however, the jurisdiction of equity is 
exclusive and is not exercised in aid of a legal right. 
Consequently the state statute of limitations on actions 
at law is inapplicable on that theory. 

Finally, consideration is given to the question 
whether the state courts would apply the three-year 
limitation to the present action. This led to an exam- 
ination of the rulings on this subject in New York 
The precise question does not appear to have been de 
cided by the New York Court of Appeals. But a ruling 
of the Appellate Division and the reasoning of the Court 
of Appeals on which the decision rests are accepted as 
persuasive that the three-year statute would not be 
applied to a suit like the one at bar, where the remedy 
is exclusively equitable and not in aid of a legal right. 
In this connection Mencher v. Richards, 256 App. Div. 
280, is cited. Stating the Court’s conclusion on this 
point, Mr. Justice STONE says: 

“In the absence of a definitive ruling by the highest 
court of the state, we accept the decision of the Appel- 
late Division and the reasoning of the Court of Appeals 
upon which it rests as persuasive that the three-year 
statute does not apply to suits like the present where the 
remedy is exclusively equitable. 

“We take it that in the absence of a controlling act 
of Congress federal courts of eauity, in enforcing rights 
arising under statutes of the United States, will with- 
out reference to the Rules of Decision Act, adopt and 
apply local statutes of limitations which are applied to 
like causes of action by the state courts. In thus 
giving effect to state statutes of limitations as a substi- 
tute or supplement for the equitable doctrine of laches, 
it must appear with reasonable certainty that there is 
a state statute applicable to like causes of action. A 
that does not appear here with respect to the three-year 
statute, the court below rightly declined to give effect 
to that statute and as it found that the cause of action 
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e Florida Growers’ Cost employee drowned while serving his employer on a 
ng with the conduct vessel in navigable waters of the United States. The 
vith that act. evidence in the district court had been similar to that 
ed the Commissioner, heard by the deputy commissioner, and that court held 
procedure, to that the employee was “a member of a crew” within the 
| licenses of meaning of § 3 of the Act excluding those persons from 
ers [he act was’ the compensation which it authorizes the commissioner 
he commis to award. 
ot to be in Che Supreme Court’s opinion by Mr. CHIEF Jt 
ts. The prelimi rice HuGues concludes that the finding of the com 
missioner that the employee was not “a member of a 
Court Roperts holds crew of any vessel” and that the act was, therefore, 
us error” in applicable, turns on questions of fact which Congress 
¢ y injunction has authorized the commissioner to determine; that 
efore the Court his finding, if there is evidence to support it, is con 
sed serious questions clusive, and that it is the duty of the district court to 
e law, and ascertain whether it is so supported and if so, to give 
final hear- it effect without attempting a retrial. The opinion then 
It concludes’ reviews the facts and various definitions of the word 
f the district “crew” in the light of the legislative history of the act, 
l” ete., are and concludes that even if the evidence permitted con 
lings o flicting inferences, there was enough to sustain the 
52 e FRCP deputy commissioner’s ruling. 
Mr. Justice Murpny did not participate. 
entions that The case was argued on January 11, 1940, by M1 
se a substan Robert J. Folonie for petitioners and by Mr. Assistant 
tute, that \ttorney General Shea for respondent. 
( vurt by 
7 te a Private Legislative Acts—Allowance of Review of 
te Compensation Case by Private Act After Expira- 
» record does not on of Time to Review Award Under General Act 
Court, but requires —Validity Under Due Process Clause. ; 
gp Os. nage Paramino Lumber Co. v. Marshall, 84 Adv. Op. 545; 
= tor totes Sup. | Rep (No. 271, decided March 11, 
S hey wis! 1940. ) 
action taken Appr ul te termine the validity of a private act of 
1 conclusions Congress directing review of an order for compensation 
52(a) of the under the Longshoremen’s and Harbor Workers’ Com 
( pensation Act after there had been a final award by the 
[ 1 dissenting deputy commissioner and after the expiration of th 
Mr. Justice time for review. 
JOUGLAS t the Florida The appellee, Clark, was injured while working a 
ute 1 tutior nd the action should. a longshoreman subject to the Act. On proceedings 
erefore, | vant of a sub- __ before the Commission, compensation was awarded him 
ntial federal except t might present which the appellants paid. No proceedings were 
esti ( of citizenship brought to review this award and it became final. Al 
( to the failure most five years later Congress passed a private act 
the stat ff my with the statutorv pro directing review of the case and the issuance of a new 
lural t ese questions, order. This act was passed upon testimony before the 
he 1 ise remanded House and Senate Committees on Claims to the effect 
e before a_ that the case had been closed by the Commission upot 
] 1 the assumption that Clark had recovered, though it 
M later turned out that further medical and surgical treat 
] 12, 1940. by Mr ments were necessary. The appellants challenged the 
\\ ( | K. Reaves for appel constitutional validity of the private act under the duc 


Longshoremen’s 
tion Act—Member of a Crew Defined 


clusivenes f Commissioner’s Findin 

A 126 Rep 544 No. 262 
5 | > 

( ¢ uit 

; the 

i 


Harbor Workers’ Compensa- 


Con- 


gs 


tt. (84 


process clause of the Fifth 


enjoin its enforcement 


Amendment and sought to 
A specially constituted court 
was called which sustained the validity 
of the act. On direct appeal, the ruling of that court 
was affirmed by the Supreme Court in an opinion by 
Mr. Justici 


The opinion e 


of three judges 


\ 


~ 


— r 
no S¢ 


that the act does 
create a new right of action, 
or direct the entry of any award. Furthermore, it i 
stressed that the hearing provided for under the privat: 
act is subject to the provisions of the general act, and 
that the law does not create new obligations where none 
existed before A noted is that 
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INTERNATIONAL LAW SECTION TO HOLD SPRING 
MEETING 


Plans for an Inter-American Bar Association— 


Attention of Students of Law Called to Trea 


ties as Part of Domestic Law—Conference on Pan-American Commercial Law 





to resolutions adopted at the January meet 
ing of the House of Delegates the Section of Interna 
somal and Comparative Law is arranging an unusual 
program for its annual spring meeting, to be held at 
the Mayflower Hotel, Washington, D. C., on Wednes- 
day, May 15, 1940 at 12:30 p.m. The meeting will be 
a joint session with the members of the Eighth Ameri- 
can Scientific Congress, the Federal Bar ett eel 
the American Society of International Law, and the 
American Law Institute attending this important func- 
tion. It will be recalled that at the midwinter meeting 
House of Delegates the following resolution was 
adopted : 
“WHE RE The American Bar Associatio1 
adopted at its annual session in 1937 a resolution in 
ional bar associa 
uni 


favor of cooperation with other na 
tions in the Americas with a view to promoting 
formity of law in the western he mispl ere: 

“WHEREAS, Such cooperation would be greatly 
icilitated by the establishment of a central organiza 
tion in which all the national | issociations in the 
Americas were represented 

“Resolved, That the American Bar Association 


1 


with due regard to the membership of the American 


the purpose of the act was to cure a detect in as nis- 
tration developed in the handling of a compensable 
claim. In these circumstances no violatiot af ie proc 
ess was found 

Mr. Justice McReyno tps dissented 

Mr. Justice Murpny did not participate in the de 
cision of the case. 

The case was argued by Mr. Stanley B. Long for 
the appellants, and by Mr. Oscar A. Zabel for Mr 
Clark. ——____— 

State Statutes—Due Process—Equal Protection— 
“Psychopathic Personalities” Procedure 
Minnesota ex rel Pearson v. Probate Court of Ra 
sey County. 84 Adv. Op 477, 60 Sup. Ct. Rep. 523 

No 394. decide 1 Pehriary ¢ 1041) 

\ppeal from the Supreme Court of Minnesota in 
proceedings by writ of prohibition to prevent the state 
probate court from enforcing a state law dealing with 


“nsychopathic personalities,” on the ground that the 
statute violated the due process and equal protection 
clauses of the Fourteenth Amendment. The statute 


defined a “psychopathic personality” as meaning: 


“she existence in any person of stcl nditions of emo- 
tional instability, or impulsivenes f behavior. or lack 
of customary standards of good judgment, or failure t 


appreciate the consequences of his acts, or a combina 


tion of anv such conditions, as to render such person 

irresponsible for his conduct with respect to sexual mat 

ters and thereby dangerous to other persons.” 
Construing this section, the state urt had said that it 
inelt ided “those persons who, bitual cou ‘ 


3ar Association in the International Union of Ad 
vocates favors the establishment of an Inter-Ameri 
can Bar — tion, authorizes the Section of Inter- 
national and Comparative Law to explore fully the 
possibility of establishing such an association, and 
directs the said Section to submit a report on the 


subject and recommendations as to future eps 
which should be taken for the realization of this 
project.” 
Inter-American Bar Relations 
For the information of those who are not 
the historical background of this resolution, reference 
is made to reports submitted by the special committee 


1 " 


1 International Bar Relations, under the hairm 
i Dean John H. Wigmore, publish in the 
volumes for 1933 and 1934. At ie annual meeting 
at Boston in 1936 the Association became a member of 
the International Union of Advocates an iati 
delegates have participated in its subseq 
At the annual meeting of the Associati: 
City in 1937 a resolution was adopted favoring cooper 
ation with the bar associations of other Pan American 











misconduct in sexual matters, have evidenced an utte1 
lack of power to control their sexual impulses and who, 
as a result, are likely to attack or otherwise i 
jury, loss, pain or other evil on the objects of their 
uncontrolled and uncontrollable desire.” The statute 
also provided that, with exceptions, tl 

lating to insane persons should apply to persons thus 
defined and it prescribed details of procedure. 





r ] , 
1¢ ite iaws re 


The Supreme Court, in an opinion by Mr. CHIEF 
JUSTICE HUGH! s held that the statute does not violate 
the Federal c nstitution on the grounds raised; that 
the definition of the class of persons to which it relates, 


as construed by the state court, destroys the contention 
that it is too vague and indefinite to constitute valid 
legislation; that the contention of denial of equal 
tection of the laws, proceeding on the view ‘that the 
group selected is part of a larger class, 
ing, since irrespective of that fact, the class selected is 
a ed by the state court in terms which clearly show 
hat the persons within that class const 
pant aid the legislature is fre 
propriate control; and that, apart f: 
classification, the procedure authorize 


on its face adequately safeguards the fut 








embraced in the conception of prox edural due process. 
and it cannot be assumed that these procedural provi- 
sions will be so construed as to deprive the persons 
affected by them of their constitutional rights 


The case was argued on February 6th and /th, 1940, 
by Mr. Joseph W. Cowern for appellant and by Mr 
| 


Chester S. Wilson and Mr. Kent C. Van den Berg for 


1 
the appellee 
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presence of lawyers from our neighbors to the South 
who have shown great interest in this subject will make 
possible a program carrying out the following resolu- 
tion adopted by the House at its midwinter meeting: 

Uniformity of Commercial Law Desirable 

“WHEREAS, It would be of great service in the 
development of satisfactory commercial relations 
among the American Republics if a uniform system 
of law for such relations could be adopted through- 
out the Americas: 

“Resolved, That the American Bar Association 
recommends that a detailed study be made of the 
problems of international commercial law in _ the 
Americas with a view to the formulation of an ade 
quate code which may be submitted in the form of 
a convention for consideration by the Ninth Confer 
ence of American States to be held in Bogota, Colom 
bia, in 1943,” 

This resolution has been acclaimed in the press, by 
serious students of Pan American relations, and by 
Government officials interested in improving commercial 
relations in the western hemisphere. For example, 
Under Secretary of Commerce Edward J. Noble, in a 
letter dated February 8, 1940 to Secretary Knight of 
this Association, commended this enterprise in the fol 
lowing words: 

“T am delighted to learn that the House of Delegates 
is recommending this undertaking. The present condi- 
tion of world affairs has focused our attention on the 
political importance of sound commercial relations be- 
tween the United States and its neighbors to the north 
and to the south. The commercial law prevailing in the 
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But the public should at all times be cautioned that 
in connection with any change or alteration made or 
required to be made in any such form, a real estate 
broker is not qualified nor authorized to give legal 
advice and it therefore recommends that all such forms 
of leases shall bear prominently displayed and in larg: 
type, the legend: 

“This form has been approved by the .......... 
Deena aie Bar Association, and if any change is 
made in it, or required for your purpose, you are 
advised to consult your attorney.” 

While it is the function of the courts to finally de 
termine what is unauthorized practice of the law in any 
jurisdiction, this Committee, believing that litigation 
does not promote good will, urges that joint action by 
bar associations and those representing the real estate 
brokers in their respective localities be taken along the 
lines of this statement in order that by such coopera 
tion the public may be best served. 

It is suggested, however, that in any jurisdictions 
where real estate brokers may rely upon statutory au 
thority or court decision to permit them to practice law 
with relation to real estate contracts and similar trans 
actions, that appropriate legislation in such jurisdictions 
be enacted to protect the public from such irresponsible 
legal advice. and require that the real estate broker be 
personally liable for any 
either party to such transaction which arises out of the 
broker’s neglect, incompetent or careless legal advice 
Without such a statute the public may find itself reme 
dyless. The dangers to the public are aptly pointed 
out in the opinion of the lower Court, In re Gore. 


damage or loss suffered by 


Failure to Reach Agreement on Principles 


The American Bar Association and its Committes 
on Unauthorized Practice of the Law regret that up 
to this time the National Association of Real Estat 
Boards has been unwilling to accept the principles 
herein set forth, and the Committee hopes, in the inte 
ests of better service to the public, that at some futuré 
date an agreement may be arrived at in respect theret 

In the meantime, this statement is issued for the bet 
efit of all state and local bar associations that they may 
be advised of the present situation and in the expecta 
tion that it may be of some assistance to them u 
e problems involved. 


1 
j 


connection with tl 
Epwin M. Orrersource, Chairman 
Henry B. Brennan, John D. Randall, Paul H. Sanders, 
Fred B. H. Spellman. 


Junior Bar Surveys Court Procedure 


The survey of the administration of justice in the 
forty-eight states is now definitely under way with th 
distribution early in March of a manual and forms t 


Paul DeWitt 


survey, a 


aid the state committees in this work. 
of Ann Arbor, Michigan, director of the 

knowledges the “constant advice and help” of Professo1 
Blume of the Michigan Law School in planning the 
work and preparing the aids to the state committees 
The manual consists of five pages outlining purpose and 
method of the project. A sample survey based o1 
Michigan procedure is also presented in the manual 
The forms are designed to elicit facts only and to ex 
clude conclusions. Mr. DeWitt writes: “We do not 
conclusions, but documental studies. That 
committees to tell us the facts, and 
Any other approach, 
it seems me, would result simply in reports that 
could not in their very nature be tested by controls.” 


want mere 
is, we want the 
then let us draw the conclusions. 
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FEDERAL TRADE COMMISSION PROCEDURE’ 


Chairman Explains Method of Work—How a 


By Hon. ROBE 


HE Federal Trade Com m administers s« 


eral of the an ist laws. ‘Lhe Prandiather of tie 


antitrust laws, the Sherman Act, was approved 
1890. 

Several different pproache t the problem 
strengthening the antitrust laws were suggested \ 
felt that many business practices 1 contributed 
the monopolistic situations condemned in the Shern 





\ct should be made illeg: | 


over whether Con 





ute enumerating specifically the business practices n 
considered unfair or whether an administrative agency 
should be created, and empowered to act under a broad 
standard of illegality. 
Duties Imposed Upon the Commission 
by Three Laws 
The Commission derives its jurisdiction from three 
statutes, the Federal Trade Commission Act,! the ¢ 


ton Act? and the Export Trade A 


lhe principal basis of jurisdiction is contained in 
Section 5 of the Federal Trade Con ssion Act, whi 


declares untair methods of competition and unfair or 


deceptive acts or practices in commerce lawful. When 


the Commission has reason to believe that any perso 
partnership or corporation has been or is engaged in 
unfair acts, practices or methods of competition in 
commerce, it is directed to issue and serve a formal 
complaint setting out wherein it believes the law to 


have been violated, if such a proceeding appears t 


Commission to be in the interest of the public. TI 

is initiated a proceeding which may culminate in an 
order directing the respondent t ease and des 
from the practices considered ut 


Investigation Prior to Formal Action 
Mr. Justice Douglas is credited th saying recently, 
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HON. ROBERT E. FREER 


Chairman, Federal Trade Commission 





mental principles governing the admission of evidenc« 
in equity proceedings, and it must be satished that 
there is sound reason for such departure and that no 
element of fairness will be thereby impaired or dis 
regarded 

At the conclusion of the hearing, the trial examiner 
is empowered to request, either on his own motion or 
that of counsel, a statement in writing from attorneys 
for the Commission and attorneys for the respondents, 
setting forth the contentions of each as to the facts 
proved proceeding. The trial examiner is re 
quired within fifteen days of receipt of the complet 
stenographic transcript of the testimony to file with the 
Commission a report upon the evidence. Copies of 
this report are served upon each attorney for the re 
spondents and upon the Commission's attorney. The 
report statement of the allegations of th 
complaint, the contents of the answer, and a summary 
of the evidence adduced at the hearing, with citations 
to the record 

Within ten days after receipt of the trial examiner’s 
report, counsel may file exceptions thereto. Thess 
exceptions should specify the particular part or parts 
of the report to which they relate, and may suggest 
any additional facts which the exceptor feels should 
have been included. 

The report of the trial examiner is not considered as 
a part of the formal record and is not a decision or 
finding of the Commission in any sense of the 
word. 
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wages were to be at the rate of 63s. a week, of which 
53s. were to be in cash and the remaining 10s. to be in 
the form of dinners and teas prepared and served on 
defendant’s premises. The plaintiff alleged that all of 
the payments made otherwise than in cash over the 
whole period of his employment were illegal, and he 
claimed to recover the sum £397:10:0, which was the 
agreed value of the meals he had had during his many 
years of service with the defendant company. The de 
fendants contended that the plaintiff was not a manual 
worker and so was not entitled to the protection of the 
Truck Act, that he was not remunerated partly by cur 
rent coin and partly by meals, that the provision of 
a thing which the firm chose to do volun 
tarily, and that the terms agreed with the plaintiff's 
union formed, if it were needed, an agreement in writ 
ing which would make the deductions lawful. They also 
relied on s.23 of the Truck Act, which provides that 


meals was 


“nothing herein contained . . . shall prevent any employer 
of any artificer from supplying or contracting to 
supply to any such artificer any victuals dressed ot 
prepared under the roof of any such employer, and thers 
consumed by such artificer.” 

This section also provides that no deduction shall be 
made from the wages of the artificer in respect of such 
victuals, unless the agreement or contract for such de 
duction shall be in writing, and signed by such artificer. 
It was, however, held by the judge that the plaintiff was 


engaged in manual labor and was therefore entitled to 
the benefit of the Act; that he had been remunerated 
to the extent of 10s. weekly by the provision of dinner 


? 
ind tea; and that a written agreement signed by thi 


ervant is essential to the validity of any of the deduc 


tions mentioned in s.23. 


Judgment was accordingly 
given for the plaintiff. 

\gainst this decision the defendant company ap 
pealed, the appeal was heard by Lords Justices 
Slesser, Finlay and Goddard in November, 1938, when 
the judgment of Wrottesley, J., was reversed (God 
dard, L. J., dissenting) ; it being held that the contract 
did not contravene the earlier sections of the Truck Act 

of the proviso in s. 23 relating to the supply of 


, 
and 


because 
victuals. 
House of Lords Reverses Court of Appeal and ~Re- 
stores Judgment for Employee 

Leave was given to appeal to the House of Lords and 
the last stage was reached on February &th, 1940, when 
the case came before Lord Atkin, Lord Thankerton, 
Lord Russell Killowen, Lord Wright and Lord 
Romer. In giving judgment Lord Atkin pointed out 
that the express object of the Truck Act was to pre 
vent the payment of wages in goods, and he was forced 
to the conclusion that s. 23 did not afford an easy pass 
age through the early prohibitions, and that the supply 
of the goods and services specified in the section could 
not be made by way of Lords Thankerton, 
Russell and Wright agreed ; but Lord Romer supported 
th tl The 


1e view of the majority in the Court of Appeal. 
ie Court of Appeal was accordingly re 


oO! 


wages. 


1 


judgment of tl 


versed and that of Wrottesley, J., restored, with costs 
Re trosf ctiz Law Suggested 
It is thought that this judgment mav cause s011 
It is thought that this judgment may cause seriou 


embarrassment to some firms who have for a long time 
adopted the method payment was the sub 
ject of contention and it has even been suggested that 
some form of legislation should be hurriedly passed 
which would regularize the procedure and be made re 
trospective S 
The Templk 


which 


or 
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Persistent Dilatoriness and Inattention to Clients’ 
Affairs Results in Disbarment 
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He is put under equ 
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unavoidable the concl 
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conclusion is possil 
inattention to the fact tl 
persistent and damaging 
plaint to the ethics comm 


After the matter became 


complaint here, he 
nate tactics (for c 
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ment of McDonald, 204 Minn. 


N. W. 888). 
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A Lawyer and His Client Cannot Deal 
at Arm’s Length 


The Supreme Court « 
cently emphasized the 


served when an attorney pu 


The client, by letter, hax 


which would, said the cour 


sonal relations.” To sett 


New York, Trial Term, re- 

a that must be ob- 
irchases his client’s property 
1 crea a personal situation 
t, “obviously, end their per- 
e their financial differences, 


the client proposed, among 


things, to sell one of 
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' 
us investments to his lawyer. 1 ; 
the form of a payment of money | 
execution of a conveyance of tl 
tion, together with a general release, \ 
the closing of the agreement, no t was pre ; 
ent. The client repudiated the sett 9 
suit. 
The Court said 
‘The rigid rules that govern 
even unfriendly clients make 
to conduct the transaction himse 
to lean backward in uch a situatior t 3 L 
the client eve relevant fact 
rights, or send him to other counsel, 
pletely present and discuss the d 
the layman is supposed to be in su 1 transact r’) 
complete disclosure of all the lawye Ip] 1 advan 
tages, and a reminder of all the client’s right to come 
from the lawyer, or from some net f the 
client. If this had been done here 
would have been a bar to this suit, but the trial disclosed 
a situation that uired that east to tl 
These facts made Suit possi ( tl gay 
client the right to attack the general release from the 
angles mentioned. The defendant wher bought tl 
property fror e who had not yet | t 
ind obtains general release as | irt of what he thought 
as a final settlement, acted as | i ] 
client was not represented or properly advised. I have no 
doubt that as the lawyer intended 
settlement, but as he failed I 
that do not apply between 
however innocent, opened the t 
has to blame himself for having 
quite plausibly challenges the v 
Was the Discipline Too Light? 
In an Oregon case, 98 P. (2d) 955 (] 1944 
appeared that an attorney, who is a lic an 
has practiced law th rty years, sigt S 
client and his client’s brother, as principal and surety, 
respectively, upon an amended atta ent bond, signe 
the name of his client upon the « g 
and placed his own signature and 1 
affidavit, indicating that he had a 
to his client. This followed the filing 
aside a writ of attachment that had 
son that the undertaking that had bee 
complaint was insufficient in amou é : 
of the Court, the attorney falsely c 
signatures of his client and his brother had bee 
n the instruments by them in pers 
administered the oath to his client. TI 
ernors found that the attorney | 
ipon and wilfully and wantonl) 
leceive the court.”” It recommer: 
practice for thirty days. The Suprer 
gon thought this “not a sufficient pu nt the 
offense” and lered suspension 
Inasmuch as the purpose of 
i is to deter e whethe h, 
spect characte to practice A 
whether such suspension was a proj 
Service by Publication in Disbarment Cases 
Governor Lehman recently signed a bill passed 
the legislature of New York, providing for service | 
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cient in law, the defendant claimed the names wet 
totally dissimilar. To back this contention, it set forth 
parallel lists, compiled from the New York telephone 
directory, of concerns whose names were identical ex 
[ “Brooklyn” by 
| he 


no damages were show: 


cept for the distinguishing use of 
group and of “Kings County” by the other 
plication also 
the complaint. 

In answer to the first argument, plaintiff urged that 


asserted that 


bar associations and business houses must be treat 

differently. “The public looks to the former for its 
expression of views on constitutional questions, mat 
ters of legislation, the conduct of the courts and tl 
qualifications of judicial candidates,” the plaintiff 


tained, 


The Neighborhood Law Office Under 
Observation of “Blue Ribbon Jury” 

There has been much discussion recently of the so 
called “‘neighborhood law office,” designed to meet the 
need of that section of the public that needs legal sery 
ice but cannot pay 
yet is ne 


the prices ordinarily charged and 
rt receive the 

fered by legal aid organizations. 

he Philadelphia chapter of the 


eligible to free legal service of 


\ - ‘ - ‘ 
National Lawyers 


Guild has established and has in operation about elevet 
such offices. A “Blue Ribbon Jury,” which has bee: 
selected from among non-members of the Guild, is to 
observe its operation and appraise its worth. A meet 
ing was recently held of the Neighborhood Law Offic: 
Committee of the Guild and the Jury, for the purpo 

of acquainting the Jury with the work of the Committee 

al the plan to date, 

It was pointed out that no machinery has been set 
up by the Guild to guide the Jury in its deliberatio: 
but that all meetings, investigations, collection of sta 
tistics, or drafting of reports, are left entirely to the 
discretion of the Jury. 
that the observations cover a period of at least one year 
At the expiration of that time, the Jury is requested to 


suggest any changes that might be 


ion of 


and the oper 


The Committee recommend 


desirable, and to 
issue a strictly impartial report to the public as to tl 
merits of the plan. 

The Jury is to be informed throu 
a fellow of the University of Penns 


h Leon S. Forman 
lvania Law School, 
who is acting as secretary and who has obtained exten 
sive information on the plan. The Jury is asked to 
engage in any investigation work that it sees fit to di 
Any expenses incurred by it will be borne by the indi 
vidual law office partners through a special assessment 

The ultimate report of the “blue Ribbon Jury” is in 
tended to compare the neighborhood law office pla: 
with other plans which have been proposed by variou 
groups throughout the nation. Some of these are: (1) 
A bar re bureau in which 


would be referred to a file containing names of attorneys 


og 
5 
y 


ference prospective client 
listed according to the type of work they are best quali 
fied to handle. A private subsidy is needed for success 
ful operation of this plan. (2) A legal service bureau in 


which clients would be advised by a paid staff of attor 


neys. A heavy endowment is also needed for this plat 
(3) A proposal that the United States Department of 
Justice set up offices throughout the Nation for free 


legal advice and representation. 
A short organization meeting followed the luncheon 
(Continued on page 352) 








CURRENT LEGAL LITERATURE 
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Practical Courses for Lawyers 


Third Annual Summer Session 











| 
| July St I i 
| o 19 in New York City 
| uly 1 w i 
i 
| Fundamentals of Income Tax Real Estate 
Tax Practice and Procedure Corporate Practice 
Current Problems in Taxation Bankruptcy & Reorganization 
Trials Accounting 
Trials Clinic Labor Law 
Public Speaking 
t pra y attorney They present the specialist et 
the major fields of practice and furnish an opportunity to en 
for from one and a half three hours daily in comfortat 
tion fee permits attendance at as many courses as desired 
materia There are r books to purchase. Daily luncheor 
rtunities for the development of valuable professional friendshit 
For Further Information address 
PRACTISING wrrehsad INSTITUTE 
nal Institution Chartered by the Board 
ive t a the State of New York 
150 Broadway New York City 
OTICE BY OARDOF ELECTIONS at the adjournment of the 1940 Annual Meeting of the 
sae wae ss Association, 
Che fol elect a State Delegate ; oa : ee 
Attention is called to Section 5, Article V, of the 
aii Ohio Constitution, which provides : * 
ee or Ovenen “Not less than one hundred and fifty days before the 
laware : Rhode Island opening of the annual meeting in each year, twenty-five 
aie Ut ah or more members of the Association in good standing 
ies West Virginis and accredited to a State (or the territorial group) from 
aoe which a State Delegate is to be elected in that y car, may 
ry , oe file with the Board of Elections, constituted as hereinafter 
ara or —— provided, a signed petition (which may be in parts), nomi 
nil vacant to expire at the adjournment nating a candidate for the office of State Delegate for and 
e iY from such State (or the territorial group). 
ew Mexico i Alaska, Canal Unless the person signing the petition is actually 
consin e, F Islands) _ a member of the American Bar Association in good 
lhe foll : n addition to electing a State standing, his signature will not be counted. A membe1 
elegate for elect a State who is in default in the payment of dues for six months 
elegate gv the adjourn- js not a member in good standing. 
t ol vie g Each nominating petition must be accompanied 
nsas vare Vest Virginia by a typewritten list of the names and addresses of the 
ado e Island signers as they appear upon the petition. 
y a ! S occur prior Ballots will be mailed to the members in good 
Februar 5 \ ilso be filled at the general standing accredited to the States, in which elections 
. are to be held, within thirty days after the time for 
a State Delegates to be filing nominating petitions expires. 
194 filed th the Board of Elec- Nominating petitions will be published in the next 
s not lat 12, 1940. Forms for nomi- succeeding issue of the AMERICAN Bar AsSOCIATION 
iting peti and separate Journat which goes to press after the receipt of the 
ms tor nominat petitions to fill vacancies, may be petition. Additional signatures received after a peti 
secure e American Bar tion has been published will not be printed in the 
Associatio Street, Chicago. Journat. 
Nomi g pe nely, must ac-  ~ While there is no restriction on the maximum 
tually be re ters of the Associa- nymber of names which may be signed to a nominating 
n before ( S 5:00 P. M. on petition, in the interest of conserving space in the 
\pril 12, 1940 JouRNAL the Board of Elections suggests that not 
State Delegates elected to fill vacancies take office more than fifty names he secured to a nominating pe- 
mmediately upot ertification of their election. tition EDWARD T. FAIRCHILD, 
State Delegate for a three-year term take office Chairman of the Board of Elections. 
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Tangible Objects of Ownership 
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for consumption, money, bearer instruments’’—have 
none (88, 103, 142-44). 

A reader who is favorably inclined to codification as 
an escape from the weight and confusion of case-law 
will find in this volume much that is calculated to alter 
that inclination. Repeatedly the author expresses satis- 
faction with the absence from Scandinavian legislation 
of definitions of basic conceptions and principles (120, 
129, 138, 285, 422, 425). “Natural justice,”—by 
which is meant what is “equitable and in conformity with 
practical considerations” (288)—he declares “is the 
most important source of law in the field of Danish 
property law” (153; cf. 285). Repeatedly, too, a reader 
notes in foreign law developments similar to our own, 
but particularly in Scandinavian law. For example, 
take the problem of accession (288-305). Like our law, 
Danish law has rejected the Roman dogma that land, 
when involved, was necessarily primary, buildings ac 
cessory ; likewise the unworkable Roman distinction be 
tween specification and and with this, 
necessarily, any possibility of resting priority on a 
distinction between “‘production” and accession. What, 
then, does justice require? The answer in_ both 
legal systems, is: due attention to relative economic 
contributions, but subject to control by the distinction 
between good and bad faith. Professor Kruse would 
add, with attention, also, to special personal—or “spir- 
itual’”—interests of the parties, such as equity has 
sometimes heeded in our system. Such lessons in 
comparative law are among the most interesting fea 
tures of the volume. 

Save for some of the opening pages of the volume, 
the translation is satisfactory. The English definite ar 
ticle, however, causes some trouble throughout, as illus- 
trated in the above quotations. 

FRANCIS S. PHILBRICK. 

University of Pennsylvania. 
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stance, during the past several years of continuing 
business depression, in contrast with its earlier years, 
a majority of the Court may conceivably have been con- 
vinced of the soundness, if it be such, of the theory that 
the Court ought also to be an “adjunct to make De- 
mocracy work.’’® 

Revision of the Constitution which is predicated upon 
a conception of a weak State, in order that the minor- 
ity might be protected against the majority, appears 
evident in this reactive interpretation by the Court 
under the impact of economic depression. A powerful 
State with but few constitutional restraints; a power- 
ful State with huge financial resources; a Socialistic 
State superimposed upon the several States through 
grants-in-aid and matched doles, has been born and 
has grown to menacing proportions. Before it, the 
individual unorganized and alone, the several States, 
the Supreme Court, and the Constitution as earlier 
interpreted are in retreat. Here, in my judgment, is 
the most marked form of the “revised version” of our 
Constitution.™ 


63. Supra, note 14 

64. Lord Bryce was of the opinion that the framers of our 
Constitution, “wiser tnan Justinian before them or Napoleon 
after them,” foresaw the necessity of judicial commentary. Vol 
1, p. 375, “The American Commonwealth.” The “revised ver- 
sion” of the Constitution is thus “constitutional” whether one 
likes it or not. 























































Leading Articles in Current Legal Periodicals 


By KENNETH C. SEARS 
Professor of Law, University of Chicago 


ADMINISTRATIVE LAW 

Administrative Censorship: A Study of the Mails, 
Motion Pictures and Radio Broadcasting, by Theodore 
Kadin, in 19 Boston University L. Rev. 533. (Nov., 
1939). 

This lengthy discourse of fifty-three pages is too 
wordy but it gathers together many interesting facts 
and much discussion of the cases. The author con- 
cludes that there is too much censorship in the mails, 
motion pictures, and radi adcasting and that court 
review of the administrative action is not a sufficient 
safeguard. Apparently it is not argued on the basis of 
present knowledge that censorship can be wholly 
avoided. But that seems to be the desire. What is 
definitely advocated is to analyze the social danger. 
“Except in reference to the Espionage Acts during war 
time only, it does not appear that any of the censorship 
statutes are based upon any applied knowledge. It 
may be that the censor is tilting at windmills.” 

INTERNATIONAL LAW 

The Eitqhteenth Year of the Permanent Court of 
International Justice, by Manley ©. Hudson, in 34 
American Journal of International Law, 1. (Jan., 1940). 

Despite the war the court is still functioning. Three 
judgments were entered and one new proceeding was 
instituted during 1939, w closed with two cases 
on the docket. The three judgments are set forth at 
some length and they probably will interest those who 
have a specialized knowledge of international law. It 
is interesting that in no instance was the court unani 
mous and that Judge Manley O. Hudson dissented 
from all three judgments. History has it that he was 
born in Missouri. The outbreak of the war, as might 
be expected, caused some States to qualify their com 
mitments, both as to jurisdiction and, apparently, as 
to funds. The salaries of the judges have been reduced. 
The Council has recommended a reduction of the pen- 
sions of the retired judges. 1939 was the year for the 
third general election of all the judges. Nominations 
were made but due to the war no election occurred. 








(Continue | On pa l¢ 381 ) 
Professional Ethics 
(Continued from page 347) 
Mrs. Curtis Bok was chosen foreman of the jury. Thi 
other members are equally prominent Philadelphians 





Lawyers Concerned About Free Service by 
Attorneys 

The current issue of the Missouri Bar Journal car- 
ries a report to the Lawyers Association of the Eightl 
Circuit, of which Gus O. Nations is author, in which 
he proposes a minimum fee schedule designed particu 
larly to cover that class of services which most lawyers 
now perform without charge 

The report discusses at length the problem of uncom 
pensated legal service, and asserts that the practice of 
rendering such service has resulted in part from ineffi- 
cient office management but chiefly from the attorney’s 
natural reluctance to make a charge f 
are doing without charge 
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Practically every one in St. Louis, the report re 
marks, knows some lawyer whom he can call on the 


telephone and from whom he can obtain free advice on 


juestions that can be answered without research or 
consideration. Yet even if no research is required the 


answer has value, else the question would not be asked 
[t is expert advice, requiring the exercise of that skill 
and learning which the lawyer has acquired at great 
expense. 


The giving out of this free advice is asserted to be 
unfair not only to the Jawver but to the profession as 


well, for such indulgence by some lawyers forces the 
practice upon others. 

The report says that the custom of failing to charge 

small but nevertheless valuable service came about 

© 7 


primarily because of the absence of a standard by which 


such services could be valued and the fear that what 
ever charge was made would be regarded by the client 
as excessive and by other lawyers as inadequate 
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his own sphere of influence. Every single one of you 
can use his talents for the good of the profession. For 
life itself is centered in the sphere of every-day affairs ; 
and every-day affairs, in our profession as in others, 
are managed by the individual; and the individual law 
yer, in the conduct of his every-day general practice 
in his contacts with judges, government officials and 
his own clients, has a tremendous sphere of influence 
and at the same time a tremendous professional and 
public duty to perform. In a very real way he ts the 
legal profession, and carries a great onus as he pet 
forms the more or less prosaic tasks of his every-day 
work—just as the private soldier in the ranks carries 
the real burden of military battle. 

If judicial reforms appear desirable, although not 
absolutely necessary at the time, let us be the first to 
propose these reforms. If new legislation seems neces 
sary to meet our new economy, let the organized bar 
call attention to it and suggest such legislation. ~ Let 
us not confine our studv to law books, nor confine our 
veneration to the decisions of truly great judges who 
lived in a time and under social conditions as different 
from ours as day is from night. Let us think rather in 
terms of progress and of changing conditions and times, 
and let us strive to convince ourselves that law and its 
administration should not remain forever static, but 
should join in the march of time and be alive, and alert 
to meet conditions as they exist and not as they once 
existed. Let us strive for orderly changes in the law 
and procedure. Let us seek the aid of the people of 
our community in consummating these reforms, rather 
than to have these people demand the reforms to be 
made after conditions have become chaotic. Only in 
this way will we be able to prevent molehills from 
growing into mountains. Again I say to you that lead 
ership, just like medicine, is not great when it only 
cures, but its greatness is to be measured by the amount 
of prevention it accomplishes. 

Shall We Lead or Stand Still? 

Certain it is, that if we don’t act in matters where 
we should be leaders, action will follow, but we will 
find ourselves as lawyers sitting on the sidelines all 
wrapped up in blankets of precedent and stare decisis, 
while time marches on. 
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Woman and the Law 


Ladies and Gentlemen of the Jury 

HESE are merely the impressions of one unimpor 

tant woman juror who served four weeks on a 

petit jury in the Federal Court of the Northern 
District of Illinois. It does not pretend to be an ex 
pert discussion of court procedure, and it will have 
served its purpose if it succeeds in presenting the im- 
pressions made on a layman by the administration of 
justice. 

It was February first when I responded with en- 
thusiasm to the summons of the United States Marshal, 
calling me to serve on the February venire of the petit 
jury. I had seen the good natured fun poked at the 
woman jurors by the Chicago Bar Association in its 
“Christmas Spirits,” and had read the numerous stories 
in the press about juries being “manned” by women. 
My enthusiasm was composed of an interest in taking 
a personal part, no matter how small, in the adminis- 
tration of justice, and a sneaking desire to vindicate 
my sex. 

When I arrived in the jury room at the appointed 
hour I found about seventy-five other people had re- 
sponded to the same summons. With one exception, 
the women were all members of the League of Women 
Voters, who had been recommended by that organiza- 
tion at the invitation of the court. They were all women 
of education and intelligence, who through their con- 
nection with the League had become greatly interested 
in the problems of government. The men had appar- 
ently been chosen at random. There were two chem- 
ists, a telephone man, a tavern keeper, several small 
business men, three laborers, a railroad detective, and 
others more difficult to classify. 

Jury Sworn In 

We all felt very important, and at the same time 
somewhat humble, when we were sworn in by the white- 
haired judge whose name is known and loved by every- 
one in Chicago. Having taken the oath, the venire was 
divided. I went to the court where the Government 
was to prosecute five defendants for “fixing” bootleg- 
ging cases. The court room was filled with well-known 
bootleggers, and other people who, although not so 
well known, looked like the bootleggers and gangsters 
of the movies. When my turn came to be examined, I 
will have to admit that I walked into the jury box 
somewhat confident and excited. I did not know then, 
as I do now, how many prospective jurors are excused, 
especially in criminal cases, for all kinds of reasons. 
My father is a lawyer and I thought I knew how to 
conduct myself in court so that I would be accepted at 
once. I soon found that I was not so smart as I 
thought I was, for the District Attorney looked me 
over from head to foot, went into a huddle with his 
associates, and after a few routine questions, to my 
great disappointment, excused me! 

The next ten days, those of us who had been rejected 
in this case appeared very promptly and sat around the 
jury-room most of the day, hopefully at first, impa- 
tiently at last. Cases seemed to be continually settled 
out of court, postponed, or tried by a judge. But we 
had to come anyhow, to be ready for emergencies. The 
constitutional right of jury trial, which seemed very 


fine at first, became very boring at last, as we sat 
around playing cards, knitting, or talking to the Deputy 
Marshal. The latter told us that the chief difference 
between men and women jurors was that the former 
sat around waiting for something to happen, while the 
women sat around asking when something was going to 
happen. For this arduous labor we were all paid $4.00 
per day. The men took it all philosophically, but the 
women spent a great deal of time trying to think of 
some way to prevent what seemed to be such a waste 
of time and money. 
A Case at Last 

On the 11th day we were summoned to serve on a 
damage case. One of the lawyers was very much preju- 
diced against the League of Women Voters and, before 
he examined any of us, spent about ten minutes telling 
the women to forget all they had learned about the 
duties of jurors. All the information we had, had been 
given us by members of the Bar Association and dis- 
tinguished judges, but he seemed to think that the less 
we knew the better. This was the first time that this 
idea had been brought out into the open, but we thought 
we had noticed it in the rejection of jurors in the case 
referred to above. . After several jurors had been ex- 
cused, the panel was finally completed. It consisted of 
six men and six women. 
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Finally on the ninth day we got the case and returned 
our verdict, agreeing to it on the first ballot. 

Having done this, again we sat around for ten days, 
receiving $4.00 a day for playing bridge, knitting, and 
talking. A few of us were called to serve on what 
seemed unimportant cases. The rest of us, after being 
dismissed for the day, spent as much time as possible 
visiting other courts in the building. Some of the cases 
were given a directed verdict by the judge, and should 
never have been brought into court. This made us 
wonder whether there could not be some system adopted 
to settle more cases out of court. We also got to specu- 
lating whether there could not be some better system of 
calling the venires. For example, there was one man 
on a certain venire who could neither read nor write, 
and could speak very little English. 


Jurors Take “Busman’s Holiday” 


One day we visited the bootleg case referred to above. 
Several men now serving terms in prison had testified 
to having cases “fixed” by the defendants. They were 
followed on the witness stand by three distinguished 
judges of the Federal Court, who had known two of 
the defendants during the time they were accused of 
accepting bribes. These judges testified that the de 
fendants were men of good reputation. We wondered 
just what effect this was supposed to have on the jury, 
and just what the value of character witnesses was. In 
this case, did the defense expect anyone to believe that 
the judges would have known of any such deals made 
by the accused? In our inexperience it seemed that 
the defendants certainly would not have divulged any 
such plans to the judges. 
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the New York legislature had passed two laws whicl 
were identical with the exception that one applied to all 
workers, both men and women, and the other subjected 
women workers only to its restrictions, Both acts were 
sent to Governor Lehman. Under pressure from men’s 
labor unions, Governor Lehman vetoed the law whic! 
applied to all workers and signed the one discriminat 
ing against women. Women were spared its unjust 
consequences by the Constitution through permission 
of the Supreme Court. 

“It is plain,” said Mr. Justice Butler, “that under 
circumstances such as those portrayed in the factual 
background, prescribing of minimum wages for women 
alone would unreasonably restrain them in competition 
with men and tend arbitrarily to deprive them of em 
ployment and a fair chance to find work” (Morehead 
v. New York, 298 U. S. 587). 


Result of Nineteenth Amendment 


This was a five to four decision. Woman's hold on 
the Constitution was not very Mr. Justice 
Owen J. Roberts was one of the five justices concurring 
in the judgment of the court. His vote alone gave 
women the protection guaranteed to all persons by the 
Constitution of the United States. Less than a year 
later, his vote took it away (West Coast Hotel Co. v 
Parrish, 300 U. S. 379). Instead of a much vaunted 
government of laws, the rights of American women are 
subject to the whims of one man. By control of one 
judicial decision and in spite of the Constitution, Mr. 
Justice Roberts made himself labor dictator of women 
workers of the United States. The Atkins case was 
destroyed but the court was careful to that the 
Lochner case was not disturbed. 

In a powerful philippic dissenting from this unjust 
judgment, Mr. Justice Sutherland denounced the law 
under consideration as an invasion of women’s consti 
tutional rights. He spoke of the judicial 


strong. 


Say 


gravity of 
duty and made some barbed statements about how it 
should be exercised. But women were again out of th 
Constitution because one man had exercised what 1 
supposed to be a woman's privilege, that of « 


his mind. 


ome 


nan 


Effect of Laws of Some States 


Many conscientious lawyers on numerous occasions 
have had the duty of warning clients who were 


to make their homes or invest 


women 
and married not their 
money in certain states because the 
will deprive them of their property and subject them 
to a shabby, humiliating, even insulting legal status 
for the sole reason that they are guilty of matrimony. 
If they have children, their plight is worse. Mother 
celebrated in lacrimose songs and vapid stories and is 
completely overwhelmed with sentimentality on a day 
especially set apart for that purpose, known as “Mot! 
but mother is not paid the substantial tribute 
laws that govern her. She has beer 
“citizen” 
In the eyes of the law, she is a degraded 


laws of those states 


er’s Day,” 


of justice in the 
denied the status of “person’’ and under 
Constitution 
creature. 

A common-sense f the explicit 
the Constitution expressing its lofty principles of jus 
tice would lead anyone endowed with ordinary intell 
gence to believe that its protection of human rights in 
cluded human beings. The Bill of Rights savs nothing 
about women’s rights. It speaks 
persons and citizens 
by “We, the People” to form a 
establish e, insure domestic 


the 
] 


reading ¢ language 


] 


men’s rights or 
The Constitution was established 
more perfect unio1 

ee | 


ranquility, provid 


musty 
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for the common defense, promote the general welfare 





and secure the of liberty to ourselves and 
our posterity yn, it decrees, shall be deprived 


of life, liberty or property without due process of law 
No state, it proclaims, shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States nor deny to any person 
the equal protection of the laws. This is the supreme 
law of the land—or is supposed to be. Yet there are 
more than one thousand unconstitutional discrimina 
tions against women in the laws of this country. 


A “Man’s Constitution” 


The courts have distorted its plain terms and pre} 
udicially ruled that they protect men but not womel 
They have made it a man’s Constitution. Now that 
the courts have made it necessary for women to speci 
cally get into the Constitution in express 
sex by means of 
Women who are carrying on the age-old struggle for 
human liberty are met with t 
were advanced and discredited when women entere 
the Constitution by the Nineteenth Amendment. Ther« 
is the familiar ignoring of substance and quibbling 
over form and procedure. Justice does not matter, 
trivialities are important. Under the Equal Right 
Amendment which laws would be retained? Confu 
sion would result. The favorite sophistry is the one 
about whether the husband will “support’’ the wife o1 
the wife will “support” the husband, which completely 
ignores existing conditions and t tant fact that 
even in a money-mad world mot itself will not 
“support” a family. Neither child 
eat or wear the coin of the realm. Money must 
converted into articles and services usable in the mai 
tenance of life and that conversion is as important as 
the money itself. “Support” and money are not synony 

(Continued on page 292) 


Association Achievements 


(Continued from page 321) 
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laws of the Association providing for the House of Del 
egates, as well as the Rules of Procedure of the House 
of Delegates, are to be found in 62 ABA Rep. (1937) 
1055-1104. The Rep nd those follow 
ing contain the proceedings of both houses 

To what extent the new organization has changed 
the work and the activities of the Association may be 
reasonably debated. It has not notably changed the 
character of the organization as it is reflected in the 
annual meetings. But that ciation acts with a 
new and greater responsil ‘learly enough indi 
cated both in the range of the l and 
the markedly increased part 

If, by means of an inte ser. ioe or otherwise, 
constituent bar associations should come to comprise ; 
the lawyers in their various jurisdictions, the House of 
Delegates will be in a true sense a body that represent 
all the lawyers of the countr [he Association will 
then speak, as was hoped long ago, with the accredited 
voice of the entire profession 


we 














| 
The detailed delimitation of function between the 
Assembly and the House of Delegates will doubtless bi 


adjusted and readjusted as fuller experience dictates 

So far as the body of the profession is concerned, it is 

pene ‘ly provided in Article V, section 10 of th 

I . Tyeleoate ,¢ - ++ 

Constitution that the Hous se of Delegates by a majority 
vote may order a referendum either to the entiré 
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bership or to it ass 1 
Delegates, and this refere: s 
the Association and its agents. How far this ref 
end 1 W ll be ust ind to what exte O 
fective expression to the views of the profession, mu 
left to future development. It cannot be said, | 


ever, that in this latest phase of the A 


ot our community 
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DECISIONS ON THE FEDERAL RULES OF CIVIL 


PROCEDURE 


FROM BULLETINS 62, 63, 64 AND 65 ISSUED BY THE 


DEPARTMENT OF JUSTICE 


—Scope of Rules 


ocedure el 


r ’ 
nN 7 Moovert J Deck- 


on Lives and Granting 


-_ io a. 4 es No 5 ll, 

»} 1049 
edural distinctions 
s at law, a complaint 
er a statute authorizing 
iity which fails to state a 


lief but states a good claim 


e sustained if amended 
Rule 15 (a 
securities on behalf 


ges resulting 
same 


musrep 


irchaser, may be 


main 


infringement, brought 
the New Rules but coming 
if it appears that no injunc- 
in jurisdic- 
counting for past 


RULE 4—Process—Sub. (d)—Summons: Personal 


Service 
ted Paper Co. v. Anchor Hock- 
W. D. Pa., McVicar, D. J., 
be obtained on a corpo- 


of a wholly owned and 


oreig? rporation doing 
be made by service on 
e st immons and 


inless made within 


ling answer. (Rule 12 (b)) 

ve to dismiss for lack of 

ition 1 e by him to set 
Rule 12 (g)) 

¢ ersonal and may be 

é y failure to assert it sea- 

t it for five months after 


1k deposition, 
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Sub. (f)—Territorial Limits of Effective Service 


Orma L. Gibbs. v. Emerson Electric Mfg. Co 
(W. D. Mo., W. D., Reeves, D. J., Feb. 3, 1940). 
The rule that process may be served anywhere 


within the territorial limits of the state in which the 
district court is held, is limited by the venue require- 
Hence, in a patent suit, in view of U. S. Code, 
Title 109, jurisdiction over a defendant may be 
obtained only in the district of which he is an inhab 
itant or in which he committed acts of infringement 
and has a regular, established place of business. 


ments. 
IS 


&O, 


sec. 


RULE 5—Service and Filing of Pleadings and 
Others Papers—Sub. (a)—Service: When Required 
Westmoreland Asbestos Co., Inc., v. Johns-Manville 
Corporation {S. D. N. Y., MANpELBAuM, D. J., Dec. 
29, 1939). 
The Rules make no provision for a corrected plead 


ing. 


RULE 6—Time—Sub. (c)—Unaffected by Expira- 
tion of Term 

Dennis Theiss v. Owens-Illinois Glass Co. | 
Pa., SCHOONMAKER, D. J., Feb. 19, 1940). 

1. A motion for new trial served after the expiration 
of ten days after entry of judgment, may not be en 
tertained. (Rule 59 (b)) 

2. The court may not enlarge the time for serving 
a motion for a new trial. (Rule 59 (b)). 


W. D 


lj 


RULE 7—Pleadings Allowed; Form of Motions— 
Sub. (b)—Motions and Other Papers 
Dollie Pickering v. Vera L. Corson (C. C. A. 7, 
KERNER, C. J., Dec. 18, 1939, Rehearing denied Jan 

11, 1940). 

An oral statement of the grounds for a written mo 
tion for directed verdict is sufficient compliance with 
the Rules requiring motions to state the grounds 
therefor. 

E. E. McPherrin v. Hartford Fire Insurance Co. v 
Phoenix Insurance Co. (D. of Neb. O. D., Dononor 
D. J., Feb. 14, 1940). 

After leave has been granted to serve a third-party 
complaint, the proper practice to attack the proceeding 
is by motion to vacate the order granting leave to 
serve the third-party complaint and to strike the com- 
plaint and not by a motion to dismiss. 


RULE 8—General Rules of Pleading---Sub. (a)— 
Claims for Relief 
Clyde L. Myers v. Fred G. Beckman (E. D. Okla., 
Rice, D. J., Feb. 1, 1940). 
A motion to strike under Rule 12 (f) is not a proper 
method of raising the question of the sufficiency of a 
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\ statement that defendant ! vledge of 
truth or falsity of averments in the plaint is not a 
sufficient compliance with the Rule permitting a denial to no reli 
of knowledge or information sufficient to form a belief 
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e a bill « lace of di ery 
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Er eS oes that of the former bill of par- 
ticulars 
l, Leonard Mi Shell Unio | Corp. (D 
of Mass., SWEEN! ]., Feb. 2, 1940) 
Information in response to an order for a bill of 
particulars may furnished by reference in an 


Since a bill of pa 
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enable him to furnish part of the particulars. He should 
be required to furnish such particulars as are within 
his knowledge and state under oath that he lacks knowl 
edge as to others. Information subsequently obtained 
by depositions may then be included as acquired from 
time to time in supplemental bills of particulars. 

Harry McElwain v. Wickwire Spencer Steel Co 
(W. D. N. Y., Knicurt, D. J., Jan. 17, 1940) 

1. In a negligence action, plaintiff may be required 
to supply a bill of particulars as to the nature of his 
injuries, and the extent and duration of the disability 
therefrom. 

2. There is no distinction between the provisions in 
Rule 12 (e) for a more definite statement and a bill of 
particulars. 

3. The discovery provisions of the new Rules serve 
the purpose of the bill of particulars under the old 
Equity rules 


Kraft Corrugated Containers, Inc. v. Trumbull A 
phalt Co. of Del. (D. of N. J., Forman, D. J., Feb. 
1940). 


Only those particulars should be ordered which are 
necessary for the formulation of a responsive pleading 
and are not within the knowledge of the moving party 

Louisiana Farmers’ Protective Union, Inc. v. A. & 
P. Tea Co. (E. D. Ark., W. D., Lemtey, D. J., Feb. 9, 
1940). 

1. In an action for treble damages for a conspiracy 
in restraint of trade under antitrust laws brought by 
a cooperative marketing association as assignee of the 
claims of its members against operators of chain gro- 
cery stores, in which it is alleged that defendants sold 
plaintiff's product as “loss leaders,” thereby destroying 
competition and controlling prices of the product, d 
fendants are entitled to a bill of particulars as to plain 
tiff’s title as assignee of various claims referred to in 
the complaint; plaintiff's charter power to sue for its 
members ; details of the assignments of claims by mem 
bers, including copies thereof; identity of stores claimed 
to be dominated by defendants but operated under 
other names; meaning of the term leaders ;”” 
names of the cities and the years in which it will b 
contended the alleged acts were committed: names of 
officers or agents of defendant corporations alleged to 
have participated in the conspiracy; and names of cities 
in which it will be contended at the trial competitors 
were adversely affected by defendants’ acts; buf plain 
tiff should not be required to furnish further particu 
lars as to the volume of plaintiff’s product sold on each 
day, to whom sold, and the sales methods used, dealings 
between plaintiff and individual member and grade and 
price received on each sale, since such information can 
be obtained by discovery; nor as to the exact times and 
places at which each defendant sold plaintiff’s product 
as “loss leaders;” or the exact cost to defendants of 
the product sold in each instance, since such informa 
tion should be within the ‘peculiar knowledge of de- 
fendants; or the names and addresses of individual 
competitors alleged to be adversely affected; or the 
exact time and place when the conspiracy was entered 
into; nor as to the names and addresses of individual 
stores alleged to have been adversely affected by de- 
fendants’ acts. 

2. Ruling on a motion for a bill of particulars which 
raises a question as to the sufficiency of the complaint 
should be deferred pending determination of a motion 
to dismiss. (Rule 12 (b)). 
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RULE 14—Third-Party Practice—Sub. (a)—When 


Defendant May Bring in Third Party 
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ant ot the patent, may subsequently acquire the interest 
of his co-tenant, and amend the complaint to show that 
he is the owner of the patent. 


2. The rule that may be served anywhere 
within the territorial limits of the state in which the 
district court is held, is limited by the venue require 
ments. Hence, in a patent suit, in view of U. 5. 
Title 28, sec. 109, jurisdiction over a defendant may bx 
obtained only in the district of which he is an inhabi 
tant or in which he committed acts of infringement and 
established place of business. (Rule 4 


pre CESS 


_ode, 


has a regular, 
(f)) 
Sub. (c)—Relation Back of Amendments 


Estebania Echevarria v. The Texas Co. (D. of 
Nretps, D. J., Feb. 17, 1940). 

In an action by an administratrix for wrongful death, 

was held that the letters of administration were in 
valid because granted by a court having no jurisdiction 
Subsequently plaintiff procured valid letters. Held, an 
amendment to the complaint pleading her second ap 
pointment as administratrix relates back to the date of 
filing of the original complaint and the expiration in 
the meantime of the period prescribed by the statute of 
limitations does not bar the action. 


Del., 


RULE 17—Parties Plaintiff and Defendant; Capac- 
ity—Sub. (b)—Capacity to Sue or Be Sued 
Donald Bicknell v. Marjorie Fleming Lloyd-Smiti 
Reversing 44 Bull. 21. (C. C. A. 2, L. Hanon, C. | 
Feb, 19, 1940.) 
1. A statutory 
by the Commissioner of the State Banking Department 
of that state may sue in the Federal courts in New 
York, since the laws of the latter permit suits 
herein by 


2. A statutory receiver appointed by the administra 


receiver of a Michigan bank appointed 


state 
t foreign receivers. 

ive officers of one state may sue in a Federal court 
another state if the law of the latter state does not re 
quire the appointment of tl 
purpose. 

3. The 
termined by the law 
court is held. 

4. The provision of Rule 66 that the practice in the 
administration of estates by receivers appointed by the 
ourt shall be in accordance with the practice prevail 
ing in Federal new Rules, relate 
only to 


n Federal court 
Rule 66 


an ancillary receiver for that 


receiver to sue is de 


in which the district 


capacity of a foreign 


ot the state 


courts prior to the 


vers appointed by 


recel 


RULE 18—Joinder of Claims and Re.nedies—Sub. 
(b)—Joinder of Remedies; Fraudulent Conveyances 
Glenn E,. Lee v. Charles R. Matheny. (D. of | 

LETTs, J., Jan 11, 1940). 
Rule 18 (b) is construed to apply only to ca 


vhere there are at least two distinct claims or causes 

action and not to a case which involves onl yne 

P aes ae , . a pss sta tel 

cause of action which may give rise to legal or equitable 
relief or bot! 


Necessary Joinder of Parties—Sub. (b) 
—Effect of Failure to Join 
: United Gas Corporation. (W 
Dawkins, D. J., Feb. 7, 1940). 

1. In an action for declaratory judgment to deter 
mine the rights of the lessor under mineral leases, les 
sor’s assignees of other rights in the leases are n 


RULE 19 


Norton v. 








364 \MERICAN Bar ASSOCIATION JOURNAL 


dispensable parties and n 


would deprive the court $ e parties 
already before it. (Rule 5/ 

2. Requirements with respect 1 nder of parties 
apply to actions for declaratory judg ts equal 
with actions to recove propert 
Rule 57) 

3. In actions for de ed n 
be joined merely because f ave terest in the 


subject matter of the litig 


RULE 20—Permissive Joinder of Parties—Sub. (a) 
—Permissive Joinder 
Mutual Life Insuran \ Carlton 
Benton (W. D. Mo., V -EEV ) J.. Feb. 8 
1940). 
1. An insurance com] 


declaratory judgment etail 

premium ud for 1 lege 

heir of the 1 t fe 

the annuity cor e 5/7 
2 he I ile ¢ Y 

suits for declat 


RULE 23—Class Actions—Sub. (a)—Representa- 
tion 
Independence Shar an rt 


lz ( | f } Ind Urant 


Pennsylvania (| 


ng Annuttt S ( ( 
11, 1939. Rehearing deni lec. 20, 1939 

An action by a purchase é n behalit 
all persons similarly situated { mag resulting 
fraud in the sale, allegit r sre f 


110n Was made to e 


a spurious class acti 
Sub. (b)—Secondary Action by Shareholders 
Frank Jablow v. Neil I i ee a 


GER, D J : Jan. 5, 1940 


l Che complaint ina Sl €1 ¢ Valtive actiol 
removed from a state court lely on the ground « 
lederal question, ne¢ er that nuit wa 
shareholder at the é 
complains or that his s era 
tion of law. (Rule 81 (« 

2. In a stockholder’s c 


defendants, some of whor é one 
poration and some 


and reorganization procee 


forth therein are 
defendants are immaterial a1 Id be 
(Rule & 
RULE 26—Depositions Pending Action—Sub. (b) 
—Scope of Examination 

Radio Corporation f A ? l 2 Sa ‘ Solat ~ 
D. N zt. & NGER. LD. ] lar 18. 194 

\ party may not be examined as t ether he has 
violated a restraining order issue tion. in 


the absence of any proceedi1 to pu I emp 


RULE 30—Depositions Upon Oral Examination— 
Sub. (b)—Orders for the Protection of 
Parties and Deponents 
Radio Receptor C £ v. Gener Motors Cor 


1 


lat Ttormer employ 


t y 


to detendant toget 


1. Defendant w: 


plaintiff corporation 


permitted to eXan 
s to allegations l 
ees OI pilaintifi reveal 
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2. Although pla n an act 
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the pas ears general ev 
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plaintiff in the field is relevant and exa 





untiff corporation 
year period 
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lirecting her to const exhumation of the body of 
e deceased, is not il judgment so as to permit 
ippeal therefrom after expiration of the time limited 
r appeals from int ry orders. (Rule 73 (a) ) 
2. In an act ( Ll ce clause of a 
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LD sy 
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RULE 36—Admissi f Facts and of Genuineness 
of Documents—Sul —Request for Admission 
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RULE 49—Special Verdicts and Interrogatories— 
Sub. (b)—General Verdict Accompanied by 


Answer to Interrogatories 
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DECISIONS ON FEDERAL RULES 





RULE 50—Motion for a Directed Verdict—Sub. 
(a)—When Made: Effect 

Dollie Pickering v. Vera L. Corson (C. C. A. 7, 
KERNER, C. J., Dec. 18, 1939. Rehearing denied Jan. 
11, 1940.) 

\n oral statement of the grounds for a written mo 
tion for directed verdict is sufficient compliance with 
the Rules requiring motions to state the grounds there 
(Rule 7 (b)) 


LOT 


Sub. (b)—Reservation of Decision on Motion 

Edward Valanda v. Baum & Reissman, Inc, (M. D 
Pa., Jounson, D. J., Jan. 29, 1940). 

A motion to set aside the judgment and to enter 
judgment for the moving party notwithstanding the 
verdict may be treated as a motion to set aside the ver 
dict and the judgment entered thereon and for judg 
ment in accordance with moving party’s motion for 
directed verdict as if it were a motion strictly conform 
ing to Rule 50 (b) 


RULE 52—Findings by the Court—Sub. (a)— 
Effect 

Associates Discount Corp. v. James L. Crow (C. A 
D. of C., Srepnens, A. J., Jan. 29, 1940). 

In a case tried without a jury, it is the duty of the 
trial court to make findings of fact at the close of the 
trial 

James C. Fogle v. General Credit, Inc, (C. A. D. of 
C., Per Curram, Jan. 29, 1940). 

In the absence from the record on appeal of the evi 
dence upon which the case was decided and of findings 
of fact in an action tried without a jury, no review 
hereof may be had and the case may be reversed and 
remanded for further proceedings. 


; 


RULE 54—Judgments; Costs—Sub. (d)—Costs 

Arthur J. Schmitt v. Continental-Diamond Fibri 
Co. (N. D. Il, E. D., Barnes, D. J., Jan. 25, 1940) 

The expense incurred by the prevailing party in the 
taking of necessary depositions may be taxed as costs 
RULE 56—Summary Judgment—Sub. (a)—For 

Claimant 

American Insurance Company v. Gentile Bros. Co 
(C. C. A. 5, McCorp, C. J., Feb. 9, 1940). 

Summary judgment was properly granted to plain 
tiff in an action by the insured on a policy insuring 
against loss of fruit from freezing, it appearing from 
the pleadings, depositions, and affidavits, that there 
were no issues of fact with respect to the terms of the 
extent of the loss sustained. 


Co. of N. Y Ilno M 
\KERMAN, D. J., Jan. 31, 1940) 

1. Summary judgment should be granted if the 
court is convinced from the record that if the action 
were permitted to go to trial a verdict would necessarily 


policy or the 


Mutual Life 
Ballard. (S. D. Fia., 


Insurance 


be instructed for the moving party. 

2. In an action by an insurance company for a de 
claratory judgment, adjudicating its right to 
premiums under the disability provisions of one of its 
policies, summary judgment was granted for the in 
surance company, it appearing that insured was not 
disabled under the terms of the policy. 

Sub. (b)—For Defending Party 


Gatch Wire Goods Company v. IV. A. Laidlaw Wir 
Co. (CY ( A. 7,:fivAns,-C. J., Dec 11, 1939) 


receive 


1. Motions for summary judgment may be made in 
suit 


patent 
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2. In patent su 
patent is void on its face 
favorable considerati 


Sub. (d)—Case Not Fully Adjudicated on Motion 


Associates Discount Crow. (‘ 
D. of C., STEPHE? 2' ).) 
If only part of the mate f ntroverte 


is the duty of the court summar 
judgment to make an ord pe g 
direct that the trial | fir 
remain in dispute 


tacts ali 


Judgments 


RULE 57—Declaratory 
Richard W. ted Corporat 
Ww, 1h Ea. 2 O2., LAN *¢ 


¢ , " , ’ ; ent ; det ming 
In an action tor ( s to determin 





the rights of the I inder mineral leases, lessor s as 
signees of other rights in the re not indispe 
able parties and need not be di woul 
deprive the court of es é 
before it. 

Requirements with respect er of parties ap] 
to actions for decl jually 
tions to recover é 

In actions for es net ( 
joined merely because ert 
ubject matter of the 

Mutual Life Insurai ( 

Benton. (W. D. Me W He . 
1940. ) 

An insurance compat ‘ utant tor a 
claratory judgment t eterm!! ght to reta 
premiums paid for the annuit I lege 
heir of the annuitant w is challenged the 


of the annuity contract, as a party defendant 
The rules relating to joinder of parties apply to suit 
for declaratory judgments 
Clyde L. Myers v. Fred G. Beckmai » Okla 
Rice, D. J Feb. 1, 1940 
Defendant, in an action for declaratory judg 
as to validity and infringemer.t of a pat 
unfair competition, may counterclaim for damages 
infringement of the patent 
RULE 59—New Trials—Sub. (b)—Time for 
Motion 
Dennis Theiss v. Owen lis ss | W. D 
Pa., SCHOONMAKER, J 19, ] 
\ motion for new trial served after the expirati 


of ten davs after ent! 


tained. 
The court may not enlarge t r serving a 


motion for a new trial 


Sub 





RULE 60—Relief from Judgment or Order 
(b)—Mistake, Inadvertence; Surprise; 
Excusable Neglect 

Emily R. Moran Howard foran. (D t | 
Letts, J., Feb. 1, 1940 
A judgment may ; 
amount, if more than six nths ve expired afte 
entry of judgment 


RULE 66—Receivers 
Donald Bicknell VM } Fle loyd-Smuth 
Reversing 44 Bull. 21 ey ye 


Keb. 19, 1940.) 
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RULE 73—Appeal to a Circuit Court of Appeals— 
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RULE 75—Record on Appeal to a Circuit Court of 
Appeals—Sub. (h)—Power of Court to 
Correct Record 
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RULE 81—Applicability in General—Sub. (a) (2) 
—To What Proceedings Applicable 
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id fev ‘ i 4 
( STI PHENS \ ® Dec 28. 1939 
\llegations etition f iv S 
re ret 
Deoatttunsl 
l tte 


Sub. (c)—Removed Actions 
ij rank Jabl ri Ne 1] F. Aq f : } r \ 
CONGER Ss | lan 5. 1940 ) 


1 1 ] 
| é con 1 SLO k] Ide > 
removed tron state court solely on the ind of a 
7 lo } as : ' t af mit 
rederal questiol eed not e tha i Wa a 


Continued on page 380) 





AP 


towa 

W 
not é 
vith 
vhic! 
racy 


The 


crat 
ernm 


la 

In 
nsof: 
Magt 
Righ 
vreat 
rect \ 
t bac 
nonuw 
road 
wher 
move 
ernm 
racy. 
Th 
ese 
reate 
and 1 
vhicl 
bility 
total 


+} 


hine 
utive 
numb 
embe 
$1.82 
268 T 


Ssover;r 





APRIL, 1940] 


The Constitution Today 
( 


; f TAT IQ) 


ust as Nature moy ngth to the point of union 
hen union is being ted, when union has been ef 
ected it requir perating systems of free 
yvernment to 1 power back into their denx 


ratic government pay the penalty 


vhich Nature inflict people who have had an 


pportunity to coope th the plar Nature and 
efuse to do it t mething tot e statesmen 
f America to thinl f the people will not do it 
luntarily, they ar en by the las f tyranny to 
e performanc: f t neglected duty I challengs 
nyb dy of any pout | los | hy t mntradict the 
tatement that it torically established fact and 

harmony wit he mative period 
f a democratic nati é an be no progress in that 


; ; ‘ ’ +4 
47 1 


ves the powell 


ystem excep 

nd necessity to g rl av from the center and back 
ward the people, w! e the government 

We are not deal lem ng We are 
ot dealing with a s] tive thing. We are dealing 
vith something that pported by histor ind to 
vhich common set! ree, because in a demu 
racy there are 1 exct he le 


The States’ Governmental Machinery Adapted to 
Requirements of Democracy 


Fortunately for us, t States, not too large tert 
rially and which funct in the main through smaller 
inits of government, the chief officer which are 
hosen by the peopl tord the opportunity and thx 
vachinery for the funct ing and developing of dem 
cratic institutions, and for the development of the gov 

ernmental capacit the people, who are the governors 

a democracy 

In our whole gove tal history all commentators 
nsofar as I know p that the Habeas Corpus Act 
Magna Carta, the f Right, the Bill of 
Rights, and our own De ration of Independence mad« 
reat epochs in govert tal history, because their ef 
fect was to decentralize governmental power and move 


t back toward the people. On the other hand, no great 


1 





nonument comparable to these along the 
road which democra s trave the place 
where governmental nd res sibility have been 
moved away from the people toward the central gov 

ernmental agency That not progress in a demox 

racy. 

The Federal 1 ecessal ig¢ y of 
hese States to do the things for them which it was 
reated by them to d t it was never intended to bi 
and never can be t ncetioning machinery through 
vhich the people harge the general responsi 
bility of government. Tt too big, too far awav; the 
otal of its general 1 or eer want Yen oon 
hinery is not adanpte that service Out of an exe 
utive personnel whicl now grown to the enormous 
umber of 987,538 | ns as of the month of Dx 
ember. 1939. at ar ual salary f that month of 
$1.827.678.708 nl e fs pproximately 1.000 
000 people is el ‘ ere nnot he ssibilit 
f pot ular 

Effect Upon Democracy of Loss of State 
Sovereignty 

on the status of the responsible 

SOV ereion wencie ] rovernm ent or democracv 
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cannot live in America. What is the use in trying to 
deceive ourselves about that? 

When we relieve the States of governmental responsi 
bilities which are within their governmental capacity 
the power to do the things of which they have been re- 
lieved departs from the States. Nature will not pet 
mut any power to remain where it is not used. Every 
time that happens the total governmental strength of 
the States is lessened and they are left with less and 
less ability to discharge their remaining duties. 

There can be no uncertainty as to the effect of that 
policy upon the States, especially, when, in addition to 
that, we tap the sources of the State revenue; bring 
to Washington the money required by the States to 
discharge their governmental duties; send a part ol 
that money back to the States as loans and gifts from 
the Federal Government to the subdivisions of the 
States, their counties, their cities, their school districts, 
private businesses, and private citizens, thereby in thes 
matters attaching them directly to the Federal Govern 
ment and bringing them directly under the operation ot 
the Federal governmental power. 

By this process we are not only weakening the States 
but are actually dissolving them. At the same time, we 
are destroying the self-reliance, the courage, the stam 
ina, and the governmental capacity of their subdivisions 
and of the people—the most deadly thing that can be 
done to a democracy. When we do all these things, we 
do what the declared enemies of our democracy could 
not do to the structure of our Government and to the 
governmental capacity of the people, upon whose ca 
pacity to govern our democracy absolutely depends. 

It is axiomatic in our system of government—and | 
think it is axiomatic everywhere—that he who controls 
the purse strings controls the government. This was 
demonstrated when the House of Commons got control 
of the purse strings in England. It took a long time, 
but now the Commons are supreme because they never 
turned loose the purse strings. 

We are making a similar demonstration in this coun 
try, except that it is in exactly the opposite direction 
\s we increase State and local governmental depen 
dence upon the Federal Treasury. dispensing money 
which has been got from the people of the States, th: 
Federal bureaucracy tightens its grip upon the purse 
strings and increases its governmental control. 

We have turned back on the course of democratic 
progress. Progress is not fast. We are going very 
fast. Progress is uphill. We are going downhill. 
That is the easy way. 

Democrats, Republicans, people of the Nation today 
celebrating a great occasion, we talk about what these 
men have done in the days gone by. What are we do 
ing? How well are we doing it? No foreign foe has 
put his foot on American soil in a hundred years. Ws: 
have everything in this country that God could give to 
make a people happy, prosperous, and contented 
plenty of material for food, clothing, and shelter ; plenty 
of railroads; plenty of money; plenty of means; plenty 
of everything—plenty of evervthing except the intelli 
gence and patriotism required to operate a system of 
free government. Yet we strut around here and ex 
pect people to call us honorable. Shame upon us in 
America! Shame upon the statesmanship of America! 
We are all responsible. I take my share and you can 
take yours. 

When we destrov the independent governmental re- 
sponsibility of the States. the sovereignty of the State 
is destroyed and the possibility of the preservation of 
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desiring to know the trut! nd nouch to face it 
whatever it mav be. and urageou nough t lo what , nA ! , , . Se 
: ~ _ ’ a feart y \ Ry es er paper it thes | ‘ Lo | 
. 4 she ~ +1, + o . . ~ 
duty requires, whatever the sacrifice, can make 1 Ss 1 7  ¢ 
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F 5 ( ) ILS clerk, 
as Boudinot | ‘ennsylvania Avenue 
E.. consist le by his granddaughter 
ghty vears late Monthly Magazine, ITI, 
0: Records « His Socie XXIV, 
OY, 211 On t nd contemporaries said that 
€ Cour e Old Capitol 
Hillard, M ] f remiah 
yn. 145 ngress was then occupving 
iporary quart meant simply the preset 
upitol be é s sé n New 
Sey AVE r Sort ive <f vas owned 
Waniel ( eneral Account- 
g (thee in Tre 33792 Washingtor 
) 1! “s ) ict i 
b ect Januar 
1816, for $65 I e rent end 
v ‘ 31s ) X15 e ¢ thre 
Supreme C4 1 States e Cuircurt 
uurt of the Distt Columbia { the County 
f Washington at s red dollars per annum.” The 
nited States Gover nt paid out money to Carroll 
vecause the Supr« rt was using use and 
it Caldwell’s 
While your illustrat ire very interesting, it seems 
» me that some he accon 
inying text 
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To tHe Epiror: 


In your February issue General MacChesney re 
viewed Professor Richard R. Powell’s recent book on 
Torrens land registration, favorably to Professor Pow 
ell and unfavorably to land registration. Then he fired a 
few shots at an earlier review of Powell by Messrs 
McDougal and Brabner-Smith in the Yale Law Jou 
nal (Volume 48, 1125). MacChesne\ 
says: 

“I think it 


handling most of the transactions involved in land trans 


General 


Page 


fair to say that those members of the bar 
fer would agree with the conclusions reached by Pri 
fessor Powell.” 

I protest and dissent. I have a right to speak, for | 
have devoted a lifetime to conveyancing practice in 
that the States of our American union which 
has complete success and satisfaction with the Torrens 


one ol 


system. 

One of General MacChesney’s chief points is that 
there has been no great public demand for the Torrens 
system. In Massachusetts the contrary is true. Not 
long ago, in the May, 1939 issue of the National Keal 
Estate Journal, I published an article showing ow 
forty years’ success and was justified in writing that in 
Massachusetts 

“anyone who proposed to repeal any part ot the law 

to cut down in the jurisdiction of the Lar 


any Way 


Court would be regarded as ludicrous in his absurdity 


and lunatic in his proposal.” 

[ will supply off-prints of that article to anyone. 

Professor McDougal and Professor Brabner-Smit! 
challenge Professor Powell's reasoning, based upon 
something which General MacChesney assumes to be 
“the facts.”” I go further and challenge Professor Pow 
ell’s “facts.” I have submitted my specifications oi 
this challenge to Professor Powell's employers wit! 
copy to him General Mac 
Chesney's mistake of assuming Professor Powell's vet 


Before anyone commits 


sion to be reliable, he would do well, as to Massachu 


setts, to consult members of the Massachusetts ba: 
who favor and use land registration. The story he 
ears from us will give good ground for my sugges 
tion that in other States there is probably a like gap 
hetween the hole truth and Professor Powell's ver 
sion 

briefly, I may sum up my difference with Professor 


Powell by s own phrase: 


using 


He begat , \ he, “to waver under the impact 


ccumulating tact adverse to land registratior 


Now I say that when that happened it was his duty 


to his employers to seek out and accumulate facts favor 
able to land registration and to apply the acid test t 


his collection of “facts.” But, did he expose himseli 
to impact from that side? Anyone who is interested 
enough to accept both Professor Powell’s assistance 


and my own in looking into the story of our gorgeous 
success in Massachusetts will, in my opinion, be 
astounded by the difference the stuff that 
General MacChesney relied upon and the good story 
we have to tell in Massachusetts. Such an inquiry 
should be the first step in each other State which envies 


between 


us our success and wants to copy it. 


RICHARD W. HALE 


hostor 
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SIR ROBERT 
Premier of South Austra 
of land registration since 
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Chairman Freer’s Address 
Continued from page 343 
Findings 
In our hypothetical case there has b 
of fact and one issue of law raised. 
is satisfied from the entire record of the proceeding 





that the respon lents have acted pursu int to agreemer 
or understanding it will very probably issue an orde 
to cease and desist since such action t cut off the 
source of supply of a competitor is clearly an unfa 
method of co! ipetition. On the other hand, if it 
not satisfied that an allegation of agreem<¢ or unde 
standing has been proved, it will ord e col 
plaint be dismissed 

In the event the Commission decide Ip the ¢ 
tire public record after considering the briefs and ora 
argument, that the activities have been carried out put 
suant to agreement or understanding, it w rect tl 
trial examiner to prepare and subn entativ 
draft of findings of fact. The draft indings pre 


pared by the trial examiner pursuant the | 











sion’s instruction is then carefully reviewed and fre 
quently revised by the Commission and an orde 
cease and desist based thereon is prepared | here 
upon, both findings of fact and order are served up 
the respondents 
Nature and Enforcement of Orders 
As stated previously, orders of the C lission dire 
respondents to cease and desist from a ] ce consi 
ered unlawiul These orders are pt ve } t 
than punitive. The Commission has no authority 
Vv S—1814-1884 impose any penalties whatsoever por resp 
eveloped the syste! dent. 
nami Picture The (om sion has fared excee 0 ( artic 
i lasia, Sydney ularly in recent vears. in actions in t irts to re 
19] é rae 
j . . e;e 
Nominating Petitions 
ume persons named hereir | Herlil Ir., Josey ) \ ~ 
rne McMillin a iraham R. H Samuel Arsht, Edwin D. Ste Ir., W 
Little Rock nominate H. Foulk, William Marvy Josiah Ma 
( e State el, | nd Sybil | \\ 
, gat i the ot gtor 
fe to be Pil it t ix 
+! ual Mee 
= { \ t) 
e wundersigt 
YVELAWARI G, Powell 
State Deleg 
) E bOARD OF |! I N Stat “— . 
~ i t cde ~ { € { I4() ; 
sh. M Wilmingt Valter H. Burt : 
‘ > te Delegat Tol \lb ny 
the state elaware to be hn M. Slat 
cted 11 YS) f ic x t (;old J 
ting egular three mes K, Rank ) Murph 
I I Foster 
en . land, Paul Ls ilip H. Alston, V Spann,] 
) | nders« | Er ert P. | Xol é 
Id B. H rd } eph S. W ert | tle ent 
ckett riarry W ] iy rbe I r \\ 
| leluca, i Albert Young wer, W \. Sut loug! 
) Herbert H | Matthews ‘ 1 
S ri I Josey I I Kenan, Robt \ 
t I [ Or \ lai | K ll , pp Edgar y tk 
bt. H. Richards, Daniel O. Hast Hamilton Doug S ¢ 
\yres J. Stockly, Daniel F. Wolcott, S \ndrew A. Baumstarl e 
ester Levy, W. S. Potter, as Contu / 372 
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ig Epiror: description of the First 


the article f fetend «f Conrr in 1932, the article is substan- 
R ea a ae ee imber o1 I] rrect. But as a description of 
Congress, in 1937, it is 
nara At that Second Con- 
ill attention to t erroneous re ill of the defects of administra- 
had occurred at the First 
ress were corrected. For example, 


s ' : ' ; Sous 
he earned ut f the » tacilitate 


tacts of the 


\ccount ot an U1 tied Cor he Second 
| de vholl ncorrect. 
ession that would be ted in the n that 
registration of Americans, 
mmittee of five Americans (includ 
‘sti two handsome young women volun 
conducted a separate registration 





ly t mmoted t with ample information service 
NE ) nd without the slightest delay for any 
M a Ame n delegate. The same was tru 
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of other details, as can be testified to 
by Phanor Eder of New York and a 
dozen other Americans who took an 


active part in the various sections. 

I may add that the author of the skit 
was present as a delegate at the First 
Congress in 1932, but was not present 
as a delegate in the 1937 Congress. 

In order that the record may be cor 
rect, and that the readers of this Jour- 

\L may not be discouraged from at 
tending future Congresses, I will ask 
you to give space to this letter. 

Joun H. WIGMoreE 

Chicago. 


Pon aan eon tele 





Me cE. iy 4 5S. Bear og Soa 2 ae oe ae slat = . any 
INT NATIONAL LAW CONFERENCE AT THE HAGUE, 1937 
rHE Eprror n t background. Bailiffs and court mittee is following the usual procedure 
| WAS interested t t col uungers are in evidence, and the scales in presenting its final recommendations 
ment of Mr. Clifford lson in of justice are lying on the floor in the jin the form of model acts as amended 
Latter Departs tg earl J ebru foreground by the Council, before the Institute's 
1940 issue of the TAL that Um \lthough I have heard many inter- regular meeting in Washington next 
rect title of the pictur lled “The esting speculations on the allegory pot May. The broadcasts have been ar- 
untry Lawyer’ il th ry issue trayed, I have never heard a satisfac ranged so that the first ten—preceding 
‘A Flaw in the Title i : vouser 1 you or some OF the conference — illustrate America’s 
beve hed an any « number the JourNAL subscribers are familiar ' . 
v8 DOE ee Pia bana crime problem among youth. The last 
— elled is pacts ae eee aavies me three programs, which follow the May 
aw in , rentl, its meaning. It would satisfy a long ‘ e : : ae , 
a : meeting, will outline in detail the new 
esents a scene¢ fa Ju sat proposal as approved. 
e of the Peace of at tyle and m, Arie. <e “YOUTH IN THE TOILS” will be 
tage of “The | vyer Francis M. Sassé broadcast over WJZ in New York, and 
wever, the interesting part of my — the program has been offered by NBC 
ture is that t sons HE National Broadcasting Com- to over a hundred other stations on its 
erein are in hu re f pm has extended its facilities to Blue Network. If members would like 
definitely simian in at rance, A the American Bar Association’s Commit- to hear the series over their local Blue 
ule and female are | estioned _ tee Criminal Justice—Youth for a Network station, it is suggested that 
one of a group al unsel eries of thirteen broadcasts on youth thev let the station manager know olf 
ble, while the J. | I ( i crime, starting March 4. The Com- their interest. 
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Split Seconds Count When the Trial Judge Asks For Authority 


WHEN 


/) ~— 
Background { counts 


An ideal medium for pre-trial investigations, American Jurisprudence 
devotes many sections of each subject to discussion of Actions, Parties, 
Pleadings, Evidence, trial and judgment aspects of the individual topics 
as well as the substantive law involved. This furnishes additional help 


not expected in texts of this type. 


A few minutes’ reading time devoted to the clear discussions in American 
Jurisprudence will enable you to anticipate many of these trial difficulties 
and will furnish a background from which will spring the right answer at 


the right time to make these split-second emergencies count in your favor. 


Either publisher will be glad to forward full information 


in regard to PA\MeRICAN JurispRUDENCE 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester, N. Y. 
BANCROFT-WHITNEY COMPANY 


San Francisco, Calif. 














News of the Bar Associations }\** 


West Virginia Bar Association 


HE West Virginia 
tion is taking a stror 


the public welfare, but rned that 
vyer'’s standard includes not o1 é 
to protect the interest f the G 


vor of the adopti ent but also respect for the legitim 
bape : ‘ , i1n 
posed judiciarv amendment to tl state rignts ol adversarie ling t a 
. ae 5 a { 1d! 
Constitution. the chief featu overnment does not 
are the substitution of su iva: lama by its result justice is d we 


of record for justices 


provision for the increase in the nut 
ber of circuit court judges by the Legis 


lature in proportion to populatior 17 


Oregon State Bar nge 


A COMMITTEE, representing the 
Oregon State Bar 1 the ity 


Club of Portland, is stu 


the respective judicial circuit de 
termined by the latest official cet 








the United States prop sals for 1 Stat | t nt 
amendment will be voted upon by the istice for Oregon, similar to th 
- v. ] . + } 
people of West Virginia t the next ' department o! ingl 
general election in November, 194 ttee says gi 
The Association has sleo unanisnnuak | order that at { ly 
adopted a Tres ution fa ring the enact , d by the « tt . ry 


ment by Congress of the 











called administrative law bill now ooperatior r ce el | 
pending in the Senate and H 1 ofhcials of ot l¢ | 
: . ‘ ¢ WV 
Representative ot Congress enated S Various aspe \ teg 
; , 5 
a _*. . Cc o1< Tt 7 774 1 Pa ‘ ver ; . 
respectively, _ 9] ’ a 4% 6324. please an € { 1 ctin 
/6th Congress, and entitled “A Bill t nnaire and giv st t ol at 
provide tor a more expedit 17 ettle AAG ts or suggest ‘ I ul 
ment of disputes with tl Unit : ke? The que 
States, and for o m1 | cove every co! ibe f ] é 
originally sponsored by the late Senat re based on the | Stat 
Logan of Kentucky and Congressman e] ent of Justice Act, « ed | 
. ¢ - “Amr + " } \ ; : 1 ¢ 9 
Francis E. Walter of Pennsylvan committee of the N re 
The levi ion designed Le Ty ’ ry f ths f UIT lit e of +} it A cc “ia t {(_ommiss net ' T Tif n State 
. ’ in! ‘ 





judicial review of the rules and recul tio! Laws 








tions of admis ‘strative * ‘ resident \\ \ 1 ‘Tr \ gust 1934 ‘ ( 

t f Lilt : 

curb some of the present practices of vered the address of welcome and ssociation recommended the creatior to se 
aleahstabiiilien eile “eee ae tribute to the visior ind the zeal mn each state of a state partment ces 

in conducting hearing ee f the founders. He also read me ustice, the head of wl lirect Tr in 
: ing c oS . wage : ‘ rm ad ex rv} “ti ] ] . 

findings, has been approved bv the ges trom the White House, the Pres id supervise actively t ever ntire 
American Bar Associatiotr nd meri ' be : : | 
; a eee a ee er ‘ enforcement agen i f s 4 i 

to the favorable vote at the leasiatuere gh pub hcials ( ‘ ( rcemet ency. t tate oul 
- = : tp 5 er that there is a growing e ry fy 
sessions of the West Virginia Bar As 


toss \ Aattwiaicn eee eee entralization of authority, to meet the 
sociation the propos Cie o . distinguisnhe : company gath lf ul t1 1 OF auth 
P : . si the occasion. t included Associate 
fully explained to the convention by oe ve 

) , >; 





. tice Harlaz -d automobile o1 rplar t} 
Colonel O. R. McGuire. who is chair yee . : , me , 
: : : “abeog, upreme Court of the United Stat : ‘al enforcement agen mited it H 
f Tt Snecia { wrimittes - Ad ‘ ° ° ‘ 7 
man of the Sj ul Ce : 1 1 he onorabl Lobe irisdiction, funds and {1 nnel and ‘ 


——_ ic Wie : : “a4 oy 
lackson, Attorney General of the iced with local burder ( \ 


ministrative Law of tl 
Association. 
Ashton File, of Beckle vas elected 


tal€s, aS KUCS 





, 
' 
s of the Federal 


I i 


" ? . : : ’ : Al . ’ re = ‘ 
President of the Association in the an ral United States Senators and Repr« They point to the fede iC] ment mIpoO 


. ler 1 ' . " j ¢ 
nual election conduct t it t ar ntatives, distinguished publ fficials f justice as a model of « e! eco! gapec 
nual meeting, Sept. 29-30. 193 M nd representative t the Americal my and intelligent I t1o1 Chey coun 


File has beer tivel oe r Association and several local B int out that its he the Attorney ilmo: 
Association work for many years and Associations. eneral of the United Stat ppointed such 
served as the Chairman of the Execu Henry | Ouinn : member f the the president, not o1 l i mportant 


tive Council d 





=e ee har of the District of Columb repre. duties as to civil matte but al recon 
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i ee Al 1¢ i \ la I A ne |} . 
ae o ot ot natio 


The Twentieth Anniversary of Associations in perfectine pendir a Ae Aa Ne a ee eae rocal 
the Federal Bar Association leotiiation relating to Federal ade : betwe 


IX hundred member: nd guest f t tribunal United States mar t leral ) 
the Federal Bar Associatior it Delivering his first public address a bureau of investiga t} federal “v 








tended a dinner at the Mavflower Hotel Attorney General of the United Stat bureau of prisons and t its 1 
¢ - ‘ . “T , ‘ ; ‘ 1 " : 
In \ ishington nN | >) ot} iT ac KSOT eclared ft t the ( + ert tint ana ¢ y ] ‘ ; took 
9 2 ick l ired i ! J n and parole sj made 
commemoration of the twentieth anni ment lawyer must be the guardian lable to him the f 
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“WHEREAS 
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NEWS OF THE Bar ASSOCIATIONS 


Memphis and Shelby County Bar 
Association 
HE Memphis and Shelby County 
- Bar Association, with a member- 
ip of approximately 400 lawyers, has 
been quite active for the past several 
Association, together with other 
Ass itions throughout the state, se- 
ured the passage of an Act by the 
Legislature defining the 
practice of law and making it unlawful 
any unlicensed person to engage in 
tice of law. Several lay agencies 
practicing law. 


lennessee 


tne pra 


enjoined from 


International Law Meeting 
(Continued from page 339) 


Ww 
N) 
| in 


Others have discontinued unauthorized 
Acts and there is now very good co- 
operation between Trust Companies, 
other Fiduciaries and the Bar Associa- 
tion. The committee on unlawful prac- 
tice conducted a vigorous and success- 
ful campaign against concerns conduct- 
ing the so called ‘Lawyers’ Listings” 
which a few years ago had all but 
reached the proportions of a racket. 
Due to the vigilance of committees 
on discipline and ethics the public is 
beginning to appreciate the fact that the 
Bar Association will not condone ot 


(Continued on page 376) 


common 


lecidedly appropriate 


I muatr degree 
stern continents. 
4 i ire Ol 
l ig this 
1 
I il 


yf law 
of the 


must be predi 


mportance oi 
nded desir 
very best prac 
American 
nstitute 
r 
promis 
be given 


doctrine 


a ting 
LHI 


ng 
Le ypted by 


iction of the 


1 a 1 es to impose in 
nce ( ly results in the 
positi ( \l citizens en 
red in b g in foreign 
yuntries, of tax the aggregate exhaust or 
ilmost exhau ty subject to 
uch double taxatiot 
“Resolved, That é Bar Association 
ommend ti ited States that 
e application ninating inter 
national double i1 nd estate taxes be recip 
cally arranged l or by treaties, 
etween the . ign untries.’ 
‘ + 
WHEREAS \ssociation, at 
its meeting ( 5-27, 1938 
I ok cogeniZza ¢ l eile n internz 


tional double taxation is an essential part of the pro 
gram for encouraging foreign trade and helping 
\merican enterprises to compete in foreign markets ; 
and 

“WHEREAS, The Development of trade with 
countries of Latin America is of special interest: 
That the American Bar Association 
recommend to the Department of State of the United 
States of America that it take whatever 
necessary to include the, prevention of international 
double taxation in the agenda of any special Pan 
American Conference dealing with cognate matters 
which may be called pursuant to the objectives ot 
the general Pan-American Conference held at Lima 
Peru, in December 1938.” 

* * 


i - = 
Resolved, 


steps are 


“RESOLVED, That the American Bar Associa 
tion endorses in principle the organization of an IN 
STITUTE OF COMPARATIVE LAW FOR 
THE AMERICAS, either as an independent insti 
tution or as a separate division of the American In 
stitute of International Law, and invites the bar as 
sociations of all the other countries of the Western 
Hemisphere to cooperate in the organization and 
establishment of such an Institute; and refers th 
subject back to the Section for further study and sul 
mission of a report, at the next annual meeting of 
the Association, on how it should be financed, how 
the membership should be constituted, and on other 
questions concerning a more definite statement of its 
organization.” 

President Charles A. Beardsley will address the 
meeting, and in view of his interest in international ai 
fairs and the present international situation, his remarks 
will have special significance. Arrangements for th 
meeting are in charge of a committee under the chai: 
manship of Wilbur L. Gray of Washington, D. (¢ 
who is also Secretary of the Bar Association of th 
District of Columbia. He will be assisted by an ex 
perienced committee which has made these spring meet 
ings unusually interesting and particularly well at 
tended. Reservations should be forwarded to Howard 
S. LeRoy, Treasurer of the Committee, Colorado 
Bldg., Washington, D. C. 


WILLIAM 


Chairman, Section of 


Roy VALLANCE 


International and Comparative Lax 
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Special Terms. The other and more The Akron Bar Association \ 


far-reaching looks toward the introduc- 
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: HE current year of the Akron Ba 
ne in this county oO! A sc nm ended + ret —— j 
. ; . P - 7 4 
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on for the first ti 








trial procedure ilar in scope and jpn March. The 





rpose to tl pre led f Rule 16 , 
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‘ Cderal NUK 1' which committees du Wy 
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_ i year pertorm ae ‘ wh 
Another current activity of impor- ; 
' ' Ne activity at. he more im} ant 1 
: : ; : ihe more importan 4 val 
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l \ ch th ciation 1 een handled to ¢ F { ha 
ting through its Committee o1 ; 
5 5 i“ ent vear iré¢ te 
, 1S the de ve lopment fa soul | 
; Court I ] Sst 
g for the fosteri1 : 
. st eorgal Ak irth 
Pe hile tl ; Acar 5 2 peti 
Municipal Court. i ) mber, 1938 S 
ler considerat atic , r — j 





; he Bar Association, through the ! ; 1 ef 
me newspapers Of a series OF State . . . 
mittee on Judiciary a1 egal Refor 


~ 


ents designed to illustrate the value t ; 
; ; . made a comprehet r irvey ft t ly t 
he lay public of preventative legal : ; 





1 : ‘ A AA 1 4 . 
a ae business of the Akron Munciy u ; ve 
ervices, the “ommiuttee also has unde! : : 
— Based upon tl ict t 4 ou 
urvey, the ( é , ip 
sub tted t the O x d 
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the reduct 

; from 16 to 10, and nu j 
F. M. HENDERSON ea a salary mange. | ; : 

President, Memphis and Shell Onondago County Bar Association ars ata ly ed { a ai 
County Bar Asso Syracuse, New York age of this bill ar ired * 


(Continued from page 375 | "HE Association has just conclud age with some min hanges, the act nce. 





valliate unethical and unfai1 le the second : eries of lectu becoming effective in August f 1939 ex pe 
tua Sb ‘ 


or conduct by its n 





he practical problems of the pra Thereafter the cor ttee met al hates shi 


will receive protection against such tice of law. The series consisted started a survey of the business of the Me renev 





g 
treatment or conduct. This has had a ‘tures dealing primarily with Court, particularly with refere > tom of t 
very wholesome effect on the relatior cal problet rising in the har the criminal brancl niy know! he 

ship between the Bar and the pul ents’ affairs in relation to the sul s the Police Court made nume tice 


and a tendency to increase respect f ect vered in the course The le us recommendatior \ reference to @ lled 
and confidence in the As atior nd turer vere selected becaus f their criminal bonds, pat 1 susp 
its members. le experience in the subjects assig1 yf sentences and spec lispositi terestil 

The Association is sponsoring to ther vases, particularly 





eee a t 


series of lecture cou for law , sult of the rec © ri01 ' l oP 
Subjects 
lected. Two lectures 
February 5, one 
Act by Hon. Walter Chandl 
of the Act and a Me I | 

one on Due Process of la\ lated 


1 
} 


Committee, the Juds ive re by the 


f general inter 


, , , 
their rules of court 11 rdance wit ethical 





on the née the suggestions « 


to Inheritance Tax Law 

win C. Hunt of the Nas! n ot 
F. M. Henperson President believe that this o1 There 

Ramsey County Bar Association 


St. Paul, Minnesota conducted our usua erendum up but I b 





HE Ramsey County Bar Associa- judicial candidat ! tio! t e wi 
rr tion has recently been aged ina ne election or two Jt the Mi 
number of projects which have not yet nicipal Court. Under our systet 
been brought to a conclusion but ich do not endorse specific candidat 


by mail referendum determine the opir Cleve 


seem to promise beneficial results 
—_— SF tha Rae - ; ast ‘ -< ‘ | 
ion of the Bar as to wh n eac 


oS es = 
individual candidat t au [ LE 
fie | > 


Economic Su f the Ba cia 


Through two special comm! ttees ap- 
pointed for the purpose, the Ass - 





tion has been conferring with members 





of the Ramsey County District Court 
with a view to revising the rules of { Third, a special « mittee of the | 
practice of that Court in two particu- JOHN E. LUTTRELL Association, upon the recommendatio: = 


lars. One relates to the holding of resident, Oklahoma Bar Association of the Executive Committee ynducte 
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: surve al bar 
i the lines outlined e manual 
; hed by the At Asso- 
4 Approximately o2U question- 
; were mailed to members of the 
Summit Count 1 221 
; were tabulated in a pile d re- 
| vhich, in our i1ns 
4 valuable informat copy of 
\ has already be ap 
| e committee t rl 
j Association. 
irth, the Publi elat imit- 
{ nade ve leter- 
; elrort t l LIC 
c with t has 
| taken the t t 
e relations Be 
‘ yurnal whic 1 
er printe e otn- 
1 members « tela 
: mittee ve nfor 
) ferences with ft staf 
1 spaper and V d j 
: several t tl 
; entatives ol € 
; ppreciating the tl 
“ 
have also employe | Public Re 
| representative upon a part-time 
and I believe we have had 
le improvement conn¢ 
a result of | id ex 
This empl 
experimental basis only and termi 
shortly. Whethes not it will 
renewed, depends ul turtner 
of the Associatiot 
Committee 01 ithorizec 
tice has been very ind ha 
lled a number of matters not in 
ing any new problems. Their most 
resting contribution to the work « 
Association has been t yrmula 
fa resolution thereafter adopt 
Association which declared un 
ethical the practice of ng the 
of deceased part in firn 
more than two the 
death of the particula Shortl 
ziter the adoption of this resolution, sev 
t leading firms changed their firm 
es to comply with the lution 
There have been, of course, many 
r interesting and valuable things ac 
plished by our various committees 
I believe the foregoing ynstitute 
which are of most interest 
TAMES OLDS 
Pres i€ 


Cleveland Bar Association and 
Life Underwriters 

ri [E Cleveland Bar A 

|" The Cleveland Life 


ciation have joined this Stat 
of Principles ir nt effort t 
ng about better understanding a1 
ration betwee I ie ba 


NEws OF THE Bar ASSOCIATIONS 





GEORGE C. GREEN 
‘resident, North Carolina 
State Bar 


lite underwriters in the 
e public. 


\ standing 


service Ol 


committee, consisting of 
shall be appointed, three 
the Cleveland Bar Association and 
the Life Underwriters Associa- 


members, 





ree by 

1. If amy vacancy occurs in said 
committee, or if a member thereof is 
unable to attend any meeting, the 


rganization originally having appointed 
such member may designate another to 
substitute for him or to fill the vacancy 
on the committee, as the case may be. 
\ll questions raised either through the 
Bar Association or the Life Under- 
writers Association, relating to a breach 
of these principles, shall be referred to 
aid committee for its recommendations 
thereon before action is taken by such 
ssociation direct. The committee shall 
meet from time to time to discuss any 
such matters, to review the effects in 
peration of these principles, and to 
consider further extensions thereof. It 
s suggested that the work of this com- 
mittee be reported from time to time in 
» Cleveland Bar Association Journal 
in Life Lines (journal of The 
Cleveland Life Underwriters Associa- 
t10n ). 
The principles which are to form the 
basis of cooperation between members 
f the bar and life underwriters are as 
lows ° 
Life underwriters should not attempt 
to practice law or to give legal ad- 
vice, either directly or indirectly. 
Thus, it is improper for an under- 
vriter to prepare, or give a legal 


pinion interpreting, any legal 
instrument, such as a will, living 
trust, contract, deed, assignment 
rm for property, etc. Nothing in 
this paragraph, however, shall be 


understood as restricting the com- 


3. 


pany represented by the life under- 

writer from preparing forms for use 

in connection with its own contracts. 

(a) It is improper for a life under- 
writer to advise a client or 
prospect against employing a 
lawyer or against submitting 
any matter under consideration 
to a lawyer. On the contrary, 
whenever a_ legal question 
arises, the life underwriter 
should suggest that the client 
or prospect consult the latter's 
lawyer. 

(b) Likewise, a lawyer should sug- 
gest that a client seek the ad- 
vice of a life underwriter on 
insurance problems upon which 
the lawyer may not be cur- 
rently informed. Where a 
client brings to his lawyer a 
plan or idea suggested by an 
underwriter, it is the better 
practice for the lawyer to 
obtain the client’s consent to 
discuss the plan or idea di- 
rectly with the underwriter 
who suggested it, and to post- 
pone his opinion and advice 
until such discussion is had. 

(c) When a lawyer is in the case, 
it is not improper, and it is 
urged, that the underwriter 
express to the lawyer his views 
freely on any matter under 
consideration and make any 
suggestions he chooses for the 
lawyer’s consideration. The 
suggestions may frequently be 
of great value to the lawyer 
and, consequently, to the client 
or prospect. Whenever the 
underwriter’s understanding of 
the law is contrary to the 
opinion of the lawyer, it is the 
better practice to resolve the 
question in a separate confer- 
ence between the lawyer and 
the underwriter. 

(d) In other words, in their respec- 
tive fields the life underwriter 
and the lawyer should comple- 
ment one another, and only by 
their determined cooperation, 
with spirit of proper regard 
for the scope of training and 
experience of the other, will 
the interests of the public be 
best served. 

Life underwriters should not fur- 

nish nor make specific recommenda- 

tions of lawyers, unless requested by 
the client or prospect to do so, in 
which event it is the better practice 
to suggest a choice of lawyers. Law- 
yers should not seek to divert busi- 
ness from one life underwriter to 
another ; nor should a lawyer recom- 
mend that insurance be taken or not 
taken with a particular life insur- 





, . 
unless requested Dy 


ance company, ) 
the client to do so. In the event 
that a lawyer is asked to recommend 
an insurance company or under 
writer, it is the better practice t 
suggest a choice thereof 
+. It is proper for an underwt 
retain counsel to help him in work 


ing out a case, and it 


lawyer to render a legal opinion 
to a life underwriter when the same 


is requested by the life underwriter 
for his own use in a particular t 

action, but such an 
be circulated by the underwriter and 


opinion must n 


hould be so drafted by the lawyer 
as to appear on its face to apply onl 
to the particular state of facts 

volved in said transaction 60 as t 


avoid its susceptibility of circulatior 
5. It is improper for a lawyer to 

mand or accept any share in a 

underwriter’s commission from the 

sale of insurance, and it is equall 
improper for a life underwriter and 
a lawyer to divide a lawyer's te: 

6. The above principles are as appli 
cable to a life underwriter whi 
himself admitted to the practice 
law as to the general life unde 
writer. 

The above Statement of Principles 1 
designed for the assistance and guidance 
of the members of the bar and the life 
underwriters of Cleveland. It is not 
intended as a complete exposition of 
the matter dealt with and is subject to 
modification or expansion at any time in 
the future by proper action of the tw 
associations which have joined in this 
declaration. 


Bar Association of Dallas, Texas 
N December, 1939, the Bar Associa- 
tion of Dallas, in a beautiful and 
impressive ceremony, presented to the 
Court of Civil Appeals in and for the 
Fifth Supreme Judicial District of 
Texas, oil portraits of Chief Justice 
Joel R. Bond, Associate Justice Ben 
F. Looney and Associate Justice Towne 
Young, the present Justices of that 
Court. I 


‘ 
: 
he 


Presentation addresses on be- 
half of the Association were made by 
Judge J. C. Muse, Sr., Morris B. Har- 
rell and Gabe P. Allen of this Bar, and 
the acceptance address on behalf of the 
Court was delivered by Judge Ben F 
Looney. 

In October, 1939, the 
conducted an extensive legal 
on “oil and gas.” Lectures 
phases of the law in this field were de- 
livered by Prof. A. W. Walker of the 
University of Texas Law School, by 
Angus Wynne, President of the Texas 


Association 
institute 
various 


Bar Association, and by George M 
Morris, tax attorney of Washington, 
D. C., Chairman of the Section on 


Taxation of the American Bar Asso- 


AMERICAN 





BAR ASSOCIATION 


Pearle 

PAUL CARRINGTON 

President, Bar Association of 
Dallas, Texas 


Portrait 


iation, who spoke on the subject, “Hid- 
den Taxes in Oil and Gas Transac- 
tions.” The institute was well attended 
by lawyers, not only from various sec- 
tions of this state but also from other 
producing states, including Louisiana, 
Oklahoma, and Mississippi. 

The Bar Association of Dallas is the 

riginator of the legal clinic idea. The 
Bar meets in one of the District Court 

yoms every Saturday morning at 9:00 
\. M., at which time some outstanding 
speaker addresses the meeting on some 

ubject of interest. These meetings 

uve been largely responsible for the 
membership’s intensive interest in the 
\ssociation and in its work, and have 
been responsible in a large measure for 
the of the Association’s pro- 
gram and for its splendid growth dur- 
ing the last few years. The addresses 
delivered at the weekly Legal Clinics 
are published each year in a perma- 
nently bound volume, entitled THE 
DALLAS BAR SPEAKS, a copy of 
which book is delivered free of charge 
to each member of the Association. 

In line with the Association’s experi- 
ence that Bar parties tend to bring the 
lawyers closer together and help to 
maintain an interest in the Association 
ind in its work, a number of splendid 
social events have been enjoyed during 
the past few months. Ladies are in- 
vited upon all such social occasions and 
there have always been several hundred 

attendance. 

On Jan. 29, 1940, at a large dinner 

nce at the Dallas Country Club, the 

wly elected officers for the year 1940 


success 
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were installed, these being as foll 


Paul Carrington, President, Natha 
Jacks, First Vice-President, R 
Scurry, Second Vice lent, D 


las E. Bergman, Third Vice-Presid 
and T. J. Holcombe, Secretary 
Treasurer. 

The Association has had a full 
executive secretary for ome tl 


years, at present 
is Dallas unty | 
T exXas 


J (GLEN? i URNI 


whose address 


House, Dallas, 


Los Angeles Bar Association 


[ the January meeting the 

A ing resolution was adopt 

“Resolved, That the ] 
ernors thanks the Los Angel 
sociation first for its inv 
dinner on the night of January 18 
second for a most delightful ev 
The Board desires to congratulat 
cerely the Los Angeles 
the Junior Barristers upon 
work which they are doing. The ! 
believes the objects for which the S 


and 


bar was organized can only be 
by the individual 
working in unison. T 
through local bar 
their work being coordinated throug 
the State Bar. The work of the Ju 
Barristers and meetings such as the 
of January 18 are certain to have a 1 
terial effect in the ultimate improver 
of the administration of 
Commenting upon the suggestion « 
Chicago lawyer for a committee to st 
the problem of why local bar assoc 
tions do not have more gene 
the Los Angeles Bar Association 


( 
members of the 
his can best 


done associat 


justice 


ral ' 
rai Sup] 


letin says: 

Support of Local Bar 

“Los Angeles County has 
the number of lawyers listed in Chicag 
but here, too, we have much the sa 
situation, with half the lawyers 
no bar association membership, and t 
other half affiliated with from 
three or four associations. Of cours 
we have an integrated bar in Calif 
nia, and payment of dues to it is c 
pulsory, but aside from the State | 
there are five other local bar groups, 
addition to the American Bar Asso« 
tion. Perhaps there is much food 
thought in what the Chicago bar me 
ber suggests. There can be no doubt 


one 


in the statement that if all lawyers would 
take enough interest in their professi 
to ally themselves with some bar gro 


the bar would be vastly benefited 
the prestige of the profession would 
immeasurably increased.’ 





Commencing with the February is 
the Bulletin, through the efforts i 
operation of Sidney H. Wall, a meml 


r 


of the Junior Barristers Bulletin 
mittee, will present a “Digest of Rec: 

















Ups, 


>SOC 


me 


ich may become more substantial 
nfirmation through an adequate num 
r of repetitions of similar sets of facts 
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ns” of current interest to the 
ary and Bar. Although particu- 


ttention will be given to decisions 
» California Courts, it is the inten- 
f the Bulletin Committee and of 
Vall to furnish, from time to time, 
ral and “out of state” cases of more 
isual interest and importance. The 
in Committee will welcome any 


ents which readers of the Bulletin 
wish to make concerning the use- 
of this information and the mode 


manner in which the case material 
be most interestingly and advan- 
usly presented. 

Bulletin also prints a1 rticle 
ilbert F. Nelson of the severly 
Bar Association, on the subject 
ild Adjudication of Incompetency 

nsanity Terminate a Marriage?” 
Interesting View of al r’s 


Whole Duty Legal Hy 


principal article in tl ulletin 
Wendy Stewart, a member of the 
Angeles bar, the tenor of which 


be learned from the following para 
hs: 
Vhile the medical profession has for 
msiderable period engaged actively 
variety of ways in the development 

pplication of the principles of pre- 
tive medicine, nothing comparable 
been accomplished in the field of 


n the endeavor to formulate a sim- 
line of action as applied to legal 
culties and their accompanying dis 
forts, the writer has for the con 
tively brief period of the past seven 
rs spent in practicing law, applied 
nterest in the preventive phases of 
licine and mental hygiene to the 
ideration of the problems encoun- 
1. Each case has been considered 
nly from the standpoint of what 
necessary for its immediate han- 
g in order to yield the most satisfac 
results for the client under the cir- 
tances as they existed at the time 
vhich it was presented, but also as 
utter of private research from the 
ipoint of what different steps could 
been taken earlier and at what 
‘rent stages in the development of 
difficulty up to the point at which 


ittorney’s advice was being sought 
-h might have resulted in an avoid- 
: of the difficulty entirely, or in plac- 
the client in a more advantageous 
ition than was in fact the case, as 
ards either his legal right wr the 


ilability of evidence with which to 


tablish them. 


Out of this study emerge a great va- 


ty of hypotheses, a number of theories 


ch are gradually taking shape and 


by 
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followed by similar results; and two 

conclusions of the validity of which the 

writer is sufficiently certain to feel that 

they should form the basis of concrete 

recommendations.” 

Vew Officers Elected: Committee on 
Judicial Candidates 

At the February meeting Herbert 
Freston was elected President; J. C. 
Macfarland, Senior Vice-President; 
George M. Breslin, Junior Vice-Presi- 
dent. The Association amended its by- 
laws by changing the make-up of the 
Board of Trustees and also adopted an 
article on judicial candidates, Section 1 
of which is as follows: 

“Section 1. The Standing Committee 
on Judicial Candidates and Campaigns 
heretofore created under this section 
prior to this amendment shall be con 
tinued, the members thereof to hold of- 
fice for the terms for which they were 
appointed. Upon the expiration of the 
term of each member, his successor shall 
be appointed for a period of six (6) 
years. Such appointment shall be made 
by an Appointing Board composed of 
the President of the Association, the ten 
(10) past presidents next in order who 
reside and practice law in the County of 
Los Angeles, and the Presidents of the 
Affiliated Associations as defined by 
Article VI of the By-Laws. The Ap- 
pointing Board shall meet at the call 
of the President or of any three (3) 
members.” 


Law Library 


The income of the Law Library for 
the last fiscal year was derived as fol- 
lows: 


Filing Fees .. 98.4% 
Membership Fees ...- 16% 


No money raised by taxation is ex- 
pended by the Law Library, but the 
County is directed by law (Pol. C. 4198) 
to furnish quarters. 

Justice Edmunds of the Supreme 
Court of California recently told the 
Association that lawyers file too many 
briefs and too long. 


Louisville Bar Association 


NDER the _ administration of 
Thomas A. Ballantine as Presi- 
dent we have enjoyed an active and 
productive year. Most recently the an- 
nual Gridiron Dinner of the Louisville 
Bar Association was received by the 
Bar with great enthusiasm. The an- 
nual show was written by Charles W. 
Morris and, with a cast furnished by 
the Little Theatre group of the Uni- 
versity of Louisville, provided an eve- 
ning of hilarious entertainment for the 
three hundred members of the local Bar 
Association who attended the dinner, 
held Dec. 13, 1939 
The Bar Association has taken a 





great deal of interest in the work of 
the Statute Revision Commission, 
which is presently engaged in recodify 
ing the statute law of Kentucky. A re- 
cent meeting with the members of the 
Commission, held in Louisville, was at 
tended by a large group of the local 
Bar. 
3ALDWIN C, BurRNAM 
Secretary 


The Association of the Bar of the 
City of New York 


HE Special Committee on Junior 

Bar Activities, through its speak- 
ers’ bureau, arranged for 62 speaking 
engagements during the fiscal year, the 
speakers being the younger members of 
the association who desired further 
training in public speaking. It is esti- 
mated that they spoke to over 12,000 in 
New York City and its suburbs. Some 
of the subjects were Bill of Rights and 
Civil Liberties, Relief, Recovery, 
Wages and Hours, Neutrality and 
Peace, Current and International Af- 
fairs, Freedom of the Press, Democ- 
racy, Benjamin Franklin and Legal 
Aid. 

There can be little doubt that the 
Committee on Grievances occupies a 
prominent position throughout the na- 
tion in the consideration of charges of 
unprofessional conduct against mem- 
bers of the bar. The committee has the 
assistance of paid counsel, but the mem- 
bership of the committee is, of course, 
voluntary. During the last fiscal year it 
considered 2,236 complaints against at- 
torneys or persons alleged to be at- 
torneys. 2,067 complaints were finally 
disposed of. 2,015 were dismissed as 
wholly without merit or unsupported by 
sufficient proof. Eleven lawyers were 
disbarred after trial before referees 
named by the Supreme Court. In addi- 
tion seven were disbarred on certificates 
of conviction of felonies, six were dis 
barred on consent of the accused, five 
were suspended, and three were cen- 
sured by the court. Expenditures by 
the association out of the treasury of 
the association by reason of the work of 
this committee during the fiscal year 
amounted to $39,427.97, 

Cuaries H. Stronc 
Secretary 


Toledo Bar Association 


HE Toledo Bar Association aver 

ages 350 members, including ap- 
proximately 100 Junior Bar members. 
The Junior Bar members, while having 
no separate organization, engage to 
some extent in separate activities in 
which their members alone are inter- 
ested. The Junior Bar members also 


—~ — 
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RICHARD D. L‘ 


President, Toledo Bar 


engage in most joint acti 
members of our Associati 
The activities of the A 
clude a golf tournament 
followed by a dinner; lu 
ings approximately every 


with a speaker or speakers 


legal and current interest t 
nual Law Institute in the 


during the past seven years, t eak 


ers including Roscoe |! 
Goodrich of Pennsylvani 

of Pennsylvania, 
vard, and Dean 
This winter the Associati 
course of eleven lectures e1 
aration for Trial of a Lay 
speakers are able _ pract 
judges. Each lecture is 


particular phase of the Tri 


9 and 10 of this 
Leach of 


year 
Sarton 


DECISIONS ON |] 


Continued 
shareholder 
complains or that his sl 
tion of law 


RULE 86—Effective Date 


Scovill Manufacturin 


Prof. S« 


Bates of 


Harvard 


Manufacturing Corp S 


Jan. 25, 1940.) 
In an action for tra 
before the effective date 


on for trial after said 


junction is warranted, tl 
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NEWS OF THE BAR ASSOCIATIONS 


Institute on the 
he Drafting of Wills and Trusts.” term to commence 


ur Law subject of sting and for the regular thre 














Our standing committees include of the 1940 Annual Meet 
evance, Courts, Membership, Law Harold A. Andrews, W 1 
m, Budget, Unauthorized Prac- Carpenter, Frederick V 
Program, Municipal Courts, Public Arthur M. Allen, Noel | 
tions, and Publicity. F, Armstrong, Roger T. 
Ve also have a Legal Aid Commit- Hinckley, Hayward 7 
nducted by various secretaries of deR. Baker, Albert A 
mittees of the Association. The Higgins, Walter A 
ttee furnishes free legal advice B. Dresser, Elmer | 
the poor. Where justified, the Com- B. Gardner, Jr., Gerald 
ttee also furnishes free legal services Ronald B. Smith, G 
urt William H. Edw 
RicHarp D. LoGaN hurst, T. Dexter ‘ 
President Black, Jr., Georg 
C. Green, Jr., Richa 
T ° ° oe B. Greenough, James ‘ 
Nominating Petitions ST Hinman Hov Vi 
Continued from page 372) Swan, Westcote, H. | 
€ State Delegate for and thur J. Levy, Russell 
the State of New Hampshire, to Harold E. Staples, of 
elected in 1940: 
nk J. Sulloway, Robert W. Up- New Orleans 
AN Amos Blandin, Jr., and Robert ( Bar Associati 
/ “hie, of Concord. During the past year the embe 
— rge T. Hughes and Stanley M. in the Association |} 1 45 
- Dover. cent. Particularly grat 
Maurice F. Devine, Paul E. Nourie, crease in associate met 
lfred A. Laflamme, Charles H. Bar vho have practiced le 
t J. Walker Wiggin, Alfred J 150 per cent. 
itumn, | William H. Craig, Omer H To some extent at I 
eet t, Robert P. Booth, John R. Mc- n associate members! 
weske ne, Allan M. Wilson, William J. plan inaugurated durit t yea 
various Starr, Winthrop Wadleigh, Ralph | ng a series of lu 
n edell, Eliot U. Wyman, John J. for the discussion 
“ley Gnrine Sheehan, George F. Nelson, and ] ions and other current 


; avail Tobin, of Manchester. terest to the bar. A ttee 





1 ean bert B. Hamblett, Harry P. Gree- younger members of tl t 
i Georg M. French, Robert | been in charge of tl 
wh tas. k B. Clancy and Raymond ne of the you r 

Michigar f Nashu is at each of the 

ance 2 short talk on the s1 t set { 
1 “Dro RHODE ISLAND cussion. These meeting e beer 


+} + ; AY 


Suit.” The 7 1E BOARD OF ELECTIONS: every other month at 














[The undersigned hereby nomina taurant and a goodl) 
ted t hauncey E. Wheeler, of Providence members of the As 
On Feb. for the office of State Delegate for and t od. 
r W the State of Rhode Island, to be The Association 
1 Ss j I 1940 fc I the vacancy now ex { Cor hinued 
ERAI LES diction for the purpose « rrantin 
4 past infringement 
Anna Katharine Schlaefer v. UW 
ae a . wa Schlaefer. (C. A. D. of C.. Rut 
Dy Opera 1040. 
The provision of Rule 12 (b) that rel 
waived by being joined with another t be 
plied in an action pending on the effect é 
new Rules, in which jurisdiction of the per 
! lectri defendant had already been acquired | 
» N. 1 D. J having filed an answer joining object 
tion and defenses on the merits. 
ringem« brought The new Rules may not be applied 
the new Rules but coming mg on the effective date thereof in a ~ 


would nullify retroactively a jurisdi 


acquired 


it appears that no in 


juris 
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Articles in Legal Journals 
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in the application of the right to jury trial. To what 
extent did the merger advocates succeed “in writing 
their overtones” into the new federal rules? There 
is no evidence of this in rules 2 and 38. But in rule 
10 there is evidence of a flank movement, an attempt 
to institute “the story telling type of pleading”. Much 
will depend upon court interpretation. As yet no 
known federal court has become a victim of “merger- 
itis,’ “the communism of legal and equitable remedies 
and insidious destroyer of constitutional jury rights.” 


TRADE REGULATION 


Antitrust Activities of the Department of Justice, 
by Thurman W. Arnold, in 19 Oregon L. Rev. 22 
(Dec., 1939). 

The two most important problems of a neutral nation 
in time of war are (1) to prevent the dislocation of 
its economy and (2) to prevent profiteering. These 
are illustrated by an experience in the building indus- 
try. The government attempted to aid in the building 
ut the channels of trade were blocked by 
Result? <A_ building 


of houses. 
combinations and restraints. 

boom in 1936-37. Construction rose 27 per cent but 
the cost rose more than ten per cent throughout the 
nation and 25 per cent in some large cities. Thus 
there is a duty to “attack all of the restraints which 
hamper experimental organization and experimental 
techniques in building.” The rule of reason in the 
antitrust laws broadly means “that a combination must 
justify itself through proof of «greater efficiency of 
production or distribution.” Under the statutes now 
existing there is a choice between civil and criminal 
procedure and the latter is the only effective means. 
This is regretted and it is hoped that future legislation 
will provide for civil penalties for these offenses which 
are in the nature of public torts. The government acts 
as a referee in the competitive game. The rules as a 
practical matter cannot be codified in advance. Clari- 
fication of the antitrust laws will come through the 
common-law method of applying a broad principle case 
by case. 

TRADE REGULATION 

Power of the Federal Trade Commission to Require 
Informative Labeling of Textiles, by Sumner S. Kit- 
telle and Fred E. Campbell, in 20 Boston University 
L. Rev. 23. (Jan., 1940). 

May, for example, the F..T. C. rule that it is an 
unfair trade practice to offer for sale rayon products 
without disclosing that they are rayon? The F. T. C 
has made such a rule and is apparently proceeding to 
protect consumers by a system that requires fiber 
identification in textiles generally. The many attempts 
to secure Congressional action of this sort have been 
unsuccessful. “‘Non-disclosure in itself has never been 
declared by. the courts to be an unfair practice under 
the Act.” The courts have insisted that the legality 
of a practice is a question of law to be solved finally 
by the courts. The authors answer the question by 
concluding “that the failure to label is not an unfair 
trade practice unless consumers are deceived thereby 
and sellers are aware of the deception. Since this by 
no means necessarily follows from the failure to label, 
the promulgation of a general rule requiring labeling 
in all cases is probably in excess of the Commission’s 
authority.” They are particularly concerned about 
merchants, who, not being manufacturers of the original 
yarn, cannot in ordinary business operations know the 
true fiber content of many of their goods. 
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Extra Carbon Copies 


Carbon copies of transcripts cost 
less than the ribbon copy, and one 
or more extra copies frequently can 
be used by attorneys to advantage 
The value of a copy of the record 
in the office file at all times is ap- 
parent. On appeal, a copy for asso- 
ciate counsel is a_ time-saver. 
Where daily transcript is furnished, 
a carbon can be examined by 
pective witnesses, and one can be 
indexed by an associate for imme- 
diate reference during the trial. In 
important cases the additional ex- 
pense is justified by the better 
results obtained. Competent short- 
hand reporters, members of the 
NATIONAL SHORTHAND RE 
PORTERS ASSOCIATION, will 
be found in all states, ready and 
able, upon reasonable notice, to 
furnish transcript when wanted and 
in the number of copies desired 
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LAW BOOKS 
NEW and USED 


We carry a big stock of second-hand sets 
and text books. 


We have just received in stock a complete 
library consisting of all the National Reporters. 
including Federal, American Digest System. all 
complete to date and in fine second-hand buck- 
ram binding, and many latest text books. We 


would appreciate your inquiries. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 
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Largest Stock of Sets & Text Books 
List on Request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
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LAW BOOK BARGAINS 


A. L. BR. 1-100 
A. L. R. 1-115 with all side books 
L. R. A. complete. Latest 
Trinity Series. Latest 
U. S. (Law Edition) Bks. 1-83 
Atlantic 1-200 
Northwestern 1-280 
Pacific first 1-300 
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FOR 
LEATHER BINDINGS 


An effective leather preserver that 

will keep book bindings looking 

new and clean, free from scuffing 
+ 


Easy to apply. No rubbing 
Dries quickly. Economical 
v 


A convincing proof is to try 
little. Fine, tap, for leather 
hairs, golf bags, brief cases, etc 


A pint for only $1 will put 
books in good shape 

(8 pints) for $4 will treat 
1000 volumes 
book 


Ask your store rT 


direct to 
THE MARTIN DENNIS CO. 
895 Summer Ave., Newark, N. / 








